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INTRODUCTION

The negative effects of graffiti vandalism are far-reaching.  Viewing graffiti vandalism instills feelings of fear and insecurity, often causing residents and businesses to flee the area and property values to plummet.  The presence of graffiti vandalism is an affront to all who live, work and visit a community.
In the last several years there have been some significant changes in the law regarding prosecution of vandalism. One of the most significant changes was the Proposition 21 statute amendment that lowered the damage amount from $50,000 to $400 dollars to allow a case to be filed as a felony or misdemeanor.  For vandalism that occurs in the City of L.A., it’s best to utilize the cost of graffiti removal estimates provided by OFFICE OF COMMUNITY BEAUTIFICATION (provided in the back of this manual on page App. 9).  You’ll see it doesn’t take much to meet the $400 dollar requirement.  It’s also helpful to have them testify regarding damage because they actually are experts in graffiti removal and its costs.  Another significant change brought about by Proposition 21 was Penal Code §186.22(d) (See appendix F) gang enhancement that can allow a misdemeanor to be filed as a felony or misdemeanor (with a year maximum) and the enhancement mandates 180 days county jail if filed as a misdemeanor.  This enhancement works very well with gang graffiti or tagging if the tagging group meets the definition of a gang in Penal Code §186.22(f).  Lastly, in 2008, the significant In RE Arthur case was published and allows for aggregation of damages for a felony filing (See Aggregation of Damages). 
The purpose of this manual is to provide statutory and case law, as well as legal techniques and theories to maximize the effectiveness of the prosecution in a graffiti vandalism case.  Of course, the greater goal is to inhibit the proliferation of this blight.  Please contact Deputy LA City Attorney Jodi Galvin, Graffiti Abatement Coordinator if you have any suggestions for the improvement of this manual. Email: JD_Galvin@yahoo.com

Note: To access links in the TABLE OF CONTENTS, hold CTRL and click on desired link. To return to TABLE OF CONTENTS, hold ALT and click on LEFT ARROW. 
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594 - Commission

A violation of P.C. §594 is committed whenever a person maliciously defaces with graffiti or other inscribed material, damages or destroys any real or personal property not his or her own.  (P.C. §594(a))

594 - Graffiti defined

[bookmark: InreNicholasY]Graffiti or other inscribed material for the purpose of P.C. §594 includes any unauthorized inscription, word, mark, or design that is etched, scratched, drawn, or painted on real or personal property.  (P.C. §594(e)) In re Nicholas Y, (2000) 85 Cal. App. 4th 941 holds vandalism (P.C. 594(a)) does not require that graffiti be permanent.  That case involved a felt tip marker on a window that was easily wiped off.

594 - Penalty

a.	If the amount of defacement, damage, or destruction is four hundred dollars ($400) or more, vandalism is punishable by imprisonment in the state prison or in a county jail not exceeding one year or by a fine of not more than ten thousand dollars ($10,000), or if the amount of defacement, damage, or destruction is ten thousand dollars ($10,000) or more, by a fine of not more than fifty thousand dollars ($50,000), or by both that fine and imprisonment.

b.	If the amount of defacement, damage, or destruction is less than four hundred dollars ($400), vandalism is punishable by imprisonment in a county jail not exceeding one year, or by a fine of not more than one thousand dollars ($1,000), or by both that fine and imprisonment.

[bookmark: _Hlt132624225][bookmark: _Hlt132371377][bookmark: BIndexPC594pt4]c.	If the amount of defacement, damage, or destruction is less than four hundred dollars ($400), and the defendant has been previously convicted of vandalism or affixing graffiti or other inscribed material under Section 594, 594.3, 594.4, 640.6, or 640.7, vandalism is punishable by imprisonment in a county jail for not more than one year, or by a fine of not more than five thousand dollars ($5,000), or by both that fine and imprisonment.

d.	Upon conviction of any person under this section for acts of vandalism consisting of defacing property with graffiti or other inscribed materials, the court may, in addition to any punishment imposed under subdivision (b), order the defendant to clean up, repair, or replace the damaged property himself or herself, or order the defendant, and his or her parents or guardians if the defendant is a minor, to keep the damaged property or another specified property in the community free of graffiti for up to one year.  Participation of a parent or guardian is not required under this subdivision if the court deems this participation to be detrimental to the defendant, or if the parent or guardian is a single parent who must care for young children.

Comment: AB2609 would require a court, when appropriate and feasible; to impose the above clean up penalties for any defendant who was convicted of violating those vandalism provisions, as specified.  This law becomes effective 1/1/09.

e.	If a minor is personally unable to pay a fine levied for acts prohibited by this section, the parent of that minor shall be liable for payment of the fine.  A court may waive payment of the fine, or any part thereof, by the parent upon a finding of good cause.
[bookmark: _Hlt134455282].
The court may order any person to perform community service or             
           graffiti removal pursuant to paragraph d to undergo counseling


PROSECUTORS' CAVEAT: (See Vehicle Code 13202.6)  V.C. §13202.6 allows the court to suspend the driving privilege of a person convicted of §594, 594.3 or 594.4 of the Penal Code.

POLICE OFFICERS' CAVEAT: (See Vehicle Code 13202.6). Police officers should, in their arrest report, request that prosecutors' seek a suspension of the defendant's license in the event of a conviction.


	594- Permissive Inference 

If the defaced, damaged, or destroyed property is i) real property, vehicles, signs, fixtures, or furnishings that ii) belong to any public entity or the federal government there is a permissive inference that the person who defaced, damaged, or destroyed the property neither owned the property nor had the permission of the owner to deface, damage, or destroy the property. (P.C. §594(a))

For the purpose of this section, public entity includes the State, the Regents of the University of California, a county, city, district, public authority, public, agency, and any other political subdivision or public corporation in the State.  (Government Code Section 811.2)

Evidentiary Issue of Permission

[bookmark: InreRudyL]Lack of permission has been held not to be an element of the offense of vandalism.  Therefore, evidence of permission need not be presented in the people’s case in chief.  In re Rudy L., (1994) 29 CA 4th 1007.

[bookmark: _Hlt133303083][bookmark: AJAggregationDamages]	Aggregation of Damages  

[bookmark: InreArthurV]In re ARTHUR V 166 Cal. App. 4th 61 allows for aggregation of damages for felony filings    with a series of graffiti vandalism against different victims when there’s one intention, one general impulse, and one plan disagreeing with In Re David D 52 Cal.App.4th 304.
“To the extent that David D. can be read to suggest that a workable dividing line can be drawn between cases involving multiple victims and those involving only one victim, we cannot agree because the existence of multiple victims will not necessarily preclude aggregation.  “ For example, an offense consisting of the spray painting of one's name across property owned by multiple persons would clearly be properly aggregated into a single count, despite the presence  [***13] of multiple victims.” Thus, rather than creating some artificial dividing line, "the number of victims involved is only one factor to be considered in determining whether there is one intention, one general impulse, and one plan ... ." (Columbia Research Corp., supra, 103 Cal.App.3d. Supp.33,41; cf. David D. 52 Cal.App.4th at p. 309, fn. 3 
 
Finally, we note that where misdemeanor offenses are aggregated to form a single felony offense, section 654 has no mitigating effect, thus undermining the rationale for the limits that thus far have been placed on Bailey.”

Aggregation of damages before the in re Arthur case—the Bailey Doctrine
In People v. Bailey, (1961) 55 Cal.2d 514, the California Supreme Court held that several instances of theft, each less than $200 (the amount distinguishing felonies from misdemeanors at that time), may be cumulated into one felony count if the evidence disclosed one overall scheme, where all acts are motivated by one intention.  Subsequently, appellate courts had refused to apply the Bailey doctrine beyond theft offenses.  The application of Bailey had been limited to a single victim.  (See People v. Gardner, (1979) 90 Cal.App.3d 42.)  Bailey itself implies aggregation may occur only when the offense was committed against one victim.  (People v. Bailey, supra, 55 Cal.2d at 518.)  However, this is not an absolute rule, and appropriate to a theft or thefts from multiple victims.  (See People v. Garcia, (1990) 224 Cal.App.3d 297, 308.). In the case of In re William S., (1989) 208 Cal.App.3d 313, the court declined to apply the Bailey doctrine in a multiple-entry burglary case.
		
[bookmark: InreDavidD]Whether the Bailey doctrine applies to vandalism cases had been addressed  by only one appellate court (prior to In Re Arthur)in In re David D., (1997) 52 Cal.App.4th 304, wherein the defendant was involved in 34 separate tagging incidents causing damage to multiple victims and, based on aggregation, was convicted of a felony.  The Court of Appeal reversed, and ruled that the Bailey doctrine did not apply to David’s acts of vandalism and did not meet the standard articulated in Bailey and subsequent cases, which held that aggregation was limited to theft offenses involving a single victim in the same transaction.  The court held that David’s vandalism did not arise out of the same transaction, but actually arose out of 34 transactions, one occurring each time he or a co-perpetrator sprayed an item of property.  The court also pointed out that Bailey involved a single victim whereas David’s acts of vandalism were directed against numerous victims.

NOTEWORTHY:  Some jurisdictions, like the City of LA hire contractors to paint out graffiti, putting the city in the shoes of the victim (literally and figuratively IE city and community is victimized by the blight, impact on property values) and some officers have been able to get felony filings by aggregating the vandalism under a 1 victim theory of the City being the victim.

Penal Code Section 594.1
		
In general terms, P.C. §594.1 prohibits the sale, purchase or possession of any aerosol container of paint to a minor, the purchase of aerosol paint cans by minors, the possession of aerosol paint cans in certain areas or the possession of aerosol paint cans by minors who intend to deface property.
		
[bookmark: _Hlt132355044][bookmark: ABPC594pt1]594.1(a) - Commission
		
P.C. §594.1(a) prohibits any person, firm, or corporation from selling, giving away, or furnishing any aerosol container of paint that is capable of defacing property, to a minor.  (P.C. §594.1(a))
		
Minor defined
		
For the purpose of §594.1 of the Penal Code, a minor is a person under the age of eighteen (18).  (P.C. §594.1(a)(1))
		
		Exceptions to 594.1(a)
A parent or guardian may furnish aerosol pain containers to a minor child.  (P.C. §594.1(a)(1))
		
If a person who is in fact a minor presents bona fide evidence of majority and identity at the time of purchase to the seller, the seller could not be prosecuted under this section.  Bona fide evidence of majority and identity is defined as any document evidencing the age and identity of an individual which has been issued by a federal, state, or local governmental entity, and includes but is not limited to, a motor vehicle operators license, a registration certificate issued under the federal Selective Service Act, or an identification card issued to a member of the armed forces.  (P.C. §594.1(a)(2))

A minor may be furnished aerosol spray paint container which contain six (6) ounces or less for use or possession under a parent, guardian, instructor or employer’s supervision (P.C. §594.1(a)(3)).
Aerosol containers of paint or related substances may be furnished for use in school-related activities that are part of the instructional program when used under controlled and supervised situations within the classroom or on the site of a supervised project. These containers may not leave the supervised site and shall be inventoried by the instructor.  This use shall comply with §32060 of the Education Code regarding the safe use of toxic art supplies in schools.

594.1(b) - Commission

A violation of P.C. §594.1(b) is committed when a minor purchases an aerosol container of paint capable of defacing property. (P.C. §594.1(b)).

594.1(c) - Commission

P.C. §594.1(c) requires retailers who sell or offer for sale aerosol paint cans capable of defacing property to post a sign which, in letters at lease three-eights of an inch high states: any person who maliciously defaces real or personal property with paint is guilty of vandalism, which is punishable by a fine, imprisonment, or both.  (P.C. §594.1(c))

594.1(d) - Commission

A violation of P.C. §594.1(d) is committed when a person carries on his or her person and in plain view an aerosol container of paint while in any posted public facility, a park, playground, swimming pool, beach, or recreational area, except a highway, street, alley, or way, unless he or she has first received valid authorization from the appropriate governmental agency.  (P.C. §594.1(d))

594.1(e) - Commission

A violation of P.C. §594.1(e) is committed when a minor possesses an aerosol container of paint for the purpose of defacing property (emphasis added) while on any public highway, street, alley, or way or other public place regardless of whether or not the minor is in an automobile, vehicle, or other conveyance.  (P.C. §594.1(c))
In order to sustain a petition for a violation of this section, there must be proof beyond a reasonable doubt of the minor’s intent.  This can be established directly or circumstantially.

[bookmark: InreDannyH]“Public Place”  In re Danny H, 104 Cal. App. 4th 92 (treatise on Public  
Place) for purposes of PC §594.1(e) the court gave it a broader meaning than just property owned by the government, by looking both at the wording which included the word “way”, as well as the legislative history that showed concern for the vast community vandalism. Stated for the trier of fact using the totality of circumstances.

b.   P.C. §594.1(e)(2) provides increased penalties in the form of additional community service for prior convictions under P.C. §594.1(e)(1).

c.   For a first conviction of subdivision (e) community service not to exceed 100 hours over a period not to exceed 90 days during a time other than school or employment hours may be imposed.  (P.C. §594.1(c)(A))

ii.	If a person has one prior conviction under subdivision (c), community service not to exceed 200 hours over a period of 180 days during a time other than school or employment hours may be imposed.  (P.C. §594.1(e)(2)(B))

iii.	If the person has two prior convictions under subdivision (e), community service not to exceed 300 hours over a period not to exceed 240 days during a time other than school or employment hours may be imposed.  (P.C. §594.1(e)(2)(C))

Comment:  P.C. §594.1(e)(2) uses the terms defendant and prior conviction(s).  These terms are not normally terms applied to a minor in a juvenile delinquency proceeding.  However, it is the position of this author that since §594.1(e) is an offense which statutorily can only be committed by a person under the age of 18, it was the intent of the legislature to use previously sustained petitions for the offense of §594.1(e)(1) to increase the maximum hours of community service hours which a court may impose upon repeated violations of this offense.  Clearly, §594.1(e)(2) is a subdivision of §594.1(e) given this fact; this seems to be the only logical interpretation of this statute.

594.1- Penalty

A violation of any provision of P.C. §594.1 is a misdemeanor.

Penal Code Section 594.2

[bookmark: _Hlt132337783][bookmark: ABPC594pt2]594.2- Commission

A violation of this section is committed by any person who possesses a masonry or glass drill bit, a carbide drill bit, a glass cutter, a grinding stone, an awl, a chisel, a carbide scribe, an aerosol paint container, a felt tip marker or any other marking substance with the intent to commit vandalism or graffiti (emphasis added).  (P.C. §594.2(a))

			a.	Felt tip marker is defined as any broad-tipped marker pen with a 
				tip exceeding three-eights of one inch in width, or any similar 
				implement containing an ink that is not water soluble.  (P.C. 
				§594.2(c)(1))

b.	Marking substance is defined as any substance or implement, other than aerosol paint containers and felt tip markers that could be used to draw, spray, paint, etch, or mark.  (P.C. §594.2(c)(2))

c.	If a person 18 years of age or over possesses one of these items with the requisite intent, he or she should be charged pursuant to §594.2.  If a person is under the age of 18 and he or she possesses an aerosol container of paint with the requisite intent, §594.1(e)(1) could be charged.

[bookmark: BIndexPC594pt8][bookmark: _Hlt132370589][bookmark: _Hlt132370801]Comment: when choosing a charge under these two sections, the filing deputy should undertake an analysis of the penalty.  §594(e)(1) allows for increased penalties in terms of the maximum amount of community service which can be imposed for prior convictions.  However, if P.C. §594.1 is charged, pursuant to P.C. §594.8, a minimum of 24 hours of community service must be imposed.  Furthermore, §594.8 mandates that the court order one parent or guardian to be present at the community service site for at least one-half of the hours of community service required under the statute unless the court finds that participation by the parent would be detrimental to the minor.  §594(e)(1) does not have this parental component.

d.	In order to sustain a conviction for a violation of §594.2, there must be proof beyond a reasonable doubt that the person intended to commit vandalism with the item possessed.  This proof may be either direct or circumstantial.

594.2- Penalty

A violation of P.C. §594.2 is a misdemeanor.

The court may order community service not to exceed 90 hours to be performed during a time other than school or employment hours as a condition of probation.

[bookmark: _Hlt132370870]If a minor is convicted of §594.2, the minor shall be ordered to perform a minimum of 24 hours of community service during a time other than his or her hours of school attendance or employment.  Further, one parent or guardian shall be present at the community service site for at least one-half of the hours of community service required by the statute unless the court finds that the parent’s presence would be detrimental to the minor.  (P.C. §594.8)


Penal Code Section 594.3

[bookmark: _Hlt132081504][bookmark: ABPC594pt3]594.3 - Commission

A violation of P.C. §594.3 is committed by any person who knowingly vandalizes a church, synagogue, mosque, temple, building owned and occupied by a religious educational institution, or other place primarily used as a place of worship where religious services are regularly conducted or a cemetery.  (P.C. §594.3(a))

594.3 - Penalty
[bookmark: _Hlt132371127]
A violation of P.C. §594.3 is punishable by imprisonment in the state prison or in the county jail not to exceed one year.

If it is shown that the vandalism was committed by reason of the race, color, religion, or national origin of another individual or group of individuals, and to have been committed for the purpose of intimidating and deterring persons from freely exercising their religious beliefs, the offense is punishable by imprisonment in the state prison.  (P.C. §594.3(b)).

[bookmark: _Hlt132898426][bookmark: ABPC594pt35]§594.35

[bookmark: _Hlt132988513]Every person is guilty of a crime and punishable by imprisonment in the state prison or by imprisonment in a county jail for not exceeding one year, who maliciously does any of the following:

(a) Destroys, cuts, mutilates, effaces, or otherwise injures, tears down, or removes any tomb, monument, memorial, or marker in a cemetery, or any gate, door, fence, wall, post or railing, or any enclosure for the protection of a cemetery or mortuary or any property in a cemetery or mortuary.

   	(b) Obliterates any grave, vault, niche, or crypt.
	
(c) Destroys, cuts, breaks or injures any mortuary building or any building, statuary, or ornamentation within the limits of a cemetery.

(d) Disturbs, obstructs, detains or interferes with any person carrying or accompanying human remains to a cemetery or funeral establishment, or engaged in a funeral service, or an interment.

[bookmark: _Hlt132898391][bookmark: ABPC594pt4]§594.4 

(a) Any person who willfully and maliciously injects into or throws upon, or otherwise defaces, damages, destroys, or contaminates, any structure with butyric acid, or any other similar noxious or caustic chemical or substance, is guilty of a public offense, punishable by imprisonment in the state prison or in a county jail, by a fine as specified in subdivision (b), or by both that imprisonment and fine.
	
		(b)	(1) If the amount of the defacement, damage, destruction, or contamination is fifty thousand dollars ($50,000) or more, by a fine of not more than fifty thousand dollars ($50,000).
(2) If the amount of the defacement, damage, destruction, or contamination is five thousand dollars ($5,000) or more, but less than fifty thousand dollars ($50,000), by a fine of not more than ten thousand dollars ($10,000).
(3) If the amount of defacement, damage, destruction, or contamination is four hundred dollars ($400) or more, but less than five thousand dollars ($5,000), by a fine of not more than five thousand dollars ($5,000).
(4) If the amount of the defacement, damage, destruction, or contamination is less than four hundred dollars ($400), by a fine of not more than one thousand dollars ($1,000).

(c) For purposes of this section, "structure" includes any house or other building being used at the time of the offense for a dwelling or for commercial purposes.

[bookmark: _Hlt133204253][bookmark: ABPC594pt5]§594.5

Nothing in this code shall invalidate an ordinance of, nor be construed to prohibit the adoption of an ordinance by, a city, city and county, or county, if the ordinance regulates the sale of aerosol containers of paint or other liquid substances capable of defacing property or sets forth civil administrative regulations, procedures, or civil penalties governing the placement of graffiti or other inscribed material on public or private, real or personal property.

[bookmark: _Hlt132898465][bookmark: ABPC594pt6]§594.6

(a) Every person who, having been convicted of vandalism or affixing graffiti or other inscribed material under Section 594, 594.3, 594.4, or 640.7, or any combination of these offenses, may be ordered by the court as a condition of probation to perform community service not to exceed 300 hours over a period not to exceed 240 days during a time other than his or her hours of school attendance or employment.  Nothing in this subdivision shall limit the court from ordering the defendant to perform a longer period of community service if a longer period of community service is authorized under other provisions of law.

(b) In lieu of the community service that may be ordered pursuant to subdivision (a), the court may, if a jurisdiction has adopted a graffiti abatement program as defined in subdivision (f) of Section 594, order the defendant, and his or her parents or guardians if the defendant is a minor, as a condition of probation, to keep a specified property in the community free of graffiti for up to one year.  Participation of a parent or guardian is not required under this subdivision if the court deems this participation to be detrimental to the defendant, or if the parent or guardian is a single parent who must care for young children.

(c) The court may order any person ordered to perform community service or graffiti removal pursuant to subdivision (a) or (b) to undergo counseling.

[bookmark: _Hlt133208308][bookmark: ABPC594pt7]§594.7
Notwithstanding subdivision (b) of Section 594, every person who, having been convicted previously of vandalism under Section 594 for maliciously defacing with graffiti or other inscribed material any real or personal property not his or her own on two separate occasions and having been incarcerated pursuant to a sentence, a conditional sentence, or a grant of probation for at least one of the convictions, is subsequently convicted of vandalism under Section 594, shall be punished by imprisonment in a county jail not exceeding one year, or in the state prison.

[bookmark: BIndexPC594pt7][bookmark: _Hlt134455352]Comment: It is this author’s opinion that P.C. §594.7 does not apply to individuals under age 18.

[bookmark: _Hlt132898378][bookmark: ABPC594pt8]§594.8

Any person convicted of possession of a destructive implement with intent to commit graffiti or willfully affixing graffiti under Section 594.2, 640.5, 640.6, or 640.7, where the offense was committed when he or she was under the age of 18 years, shall perform not less than 24 hours of community service during a time other than his or her hours of school attendance or employment. One parent or guardian shall be present at the community service site for at least one-half of the hours of community service required under this section unless participation by the parent, guardian, or foster parent is deemed by the court to be inappropriate or potentially detrimental to the child.

(b) In lieu of community service required pursuant to subdivision (a), the court may, if a jurisdiction has adopted a graffiti abatement program as defined in subdivision (f) of Section 594, order the defendant, and his or her parents or guardians if the defendant is a minor, to keep a specified property in the community free of graffiti for at least 60 days.  Participation of a parent or guardian is not required under this subdivision if the court deems this participation to be detrimental to the defendant, or if the parent or guardian is a single parent who must care for young children.

(c) The court may order any person ordered to perform community service or graffiti removal pursuant to subdivision (a) or (b) to undergo counseling.

[bookmark: _Hlt132355079][bookmark: ABPC640]Penal Code Section 640 

	Acts committed on or in facilities or vehicles of public or subsidized transportation systems.

Graffiti Defined

Graffiti is defined for purposes of P.C. §640.5 and 640.6 as any unauthorized inscription, word, figure, mark or design that is written, marked, etched, scratched, drawn, or painted on real or personal property. (P.C. §640.5(f) & 640.6(f))

[bookmark: _Hlt132355089][bookmark: ABPC640pt5]§640.5 - Commission

P.C. §640.5 is committed by a person who defaces with graffiti or other inscribed material the interior or exterior of the facilities or vehicles of a governmental entity or public transportation system for which the damage incurred is less than $250.00.  (P.C. §640.5(a))

[bookmark: _Hlt133425212]§640.5 - Penalty

[bookmark: _Hlt132355102]A violation of this section is an infraction punishable by a fine and community service or a misdemeanor punishable by imprisonment in the county jail not to exceed six months and/or a fine.  (P.C. §640.5(a)).

[bookmark: _Hlt133209272][bookmark: ABPC640pt6][bookmark: _Hlt133209222]§640.6 - Commission

PC §640.6 is committed by a person who defaces with graffiti or other inscribed material real or personal property not his own, for which the damage incurred is less than $250.00.  (P.C. §640.6(a)).

§640.6 - Penalty

A violation of this section is an infraction punishable by a find and community service or a misdemeanor punishable by imprisonment in the county jail not to exceed six months and/or a fine.  (P.C. §640.6(a))

[bookmark: _Hlt132355155][bookmark: ABPC640pt7]§640.7 - Commission

[bookmark: _Hlt134453557]P.C. §640.7 is committed by a person who violates §640.5, 640.6, or 594 on or within 100 feet of a highway or its appurtenances.  (P.C. §640.7(a))

Evidentiary Issues

Lack of Permission

One can argue that with respect to those specific offenses relating to public property, mainly §640.5 and 640.7, the permissive inference language of §594 should control.  That language currently reads that “... with respect to real property, vehicles, signs, fixtures, or furnishings belonging to any public entity, as defined by §811.2 of the Government Code, and the Federal Government, it shall be a permissive inference that the person neither owned the property nor had the permission of the owner to deface, damage, or destroy the property.” (Emphasis added)

Lack of permission has been held not to be an element of the offense of vandalism.  In re Rudy L. (1994) 29 Cal. App. 4th 1007.  By analogy, the argument can be made here that it is the defendant’s burden to prove that he or she had permission to graffiti property not his or her own.

Comment: There are increased penalties in each of these Penal Code sections for prior convictions of these sections or under P.C. §594.

[bookmark: _Hlt132355160][bookmark: ABPC140]Penal Code Section 140

If vandalism is committed in order to dissuade a witness, P.C. §140 may be a viable charge, in addition to the vandalism charge.

§140 - Commission (in the context of a vandalism case)

A violation of P.C. §140 is committed by every person who willfully takes, damages, or destroys any property of any witness, victim or any other person, because the witness, victim, or informant had provided any assistance or information to a law enforcement officer, or to a public prosecutor in a criminal proceeding or juvenile court proceeding.  (P.C. §140)

§140 - Penalty

[bookmark: _Hlt133303245][bookmark: _Hlt132903665]A violation of P.C. §140 is punishable by imprisonment in the county jail not to exceed one year or imprisonment in the state prison for two, three or four years.  (P.C. §140)

[bookmark: AKConspiracy]Conspiracy

Many graffiti offenses are classified as misdemeanors, and as a result, the problem of securing adequate sentences commensurate with the damages incurred by graffiti vandals is an ongoing one.  However, if there is sufficient evidence, prosecuting graffiti vandals under a conspiracy theory is an option that can secure a more appropriate sentence.

[bookmark: _Hlt134453601]
[bookmark: _Hlt132355689][bookmark: AKPC182]Penal Code Section 182 – (See also Appendix G (Aiding and Abetting))

Definition

A conspiracy committed when two or more persons conspire to commit any crime.  (P.C. §182(a)(1))

The prohibition to commit any crime includes municipal ordinances.  
People v. Malotte, (1956) 46 Cal. 2nd 59.

Commission

A conviction for conspiracy does not require completion of the underlying charge.  People v. Sconce, (1991) 228 Cal.App.3d 693.  The elements of conspiracy are 1) an agreement to commit crime, and 2) an overt act done by member of the conspiracy in furtherance of the agreement. People v. Brown, (1991) 226 Cal.App.3d 1361, In re Nathaniel C., (1991) 228 Cal.App.3d 990.
	The overt acts must be expressly alleged in the charging document. Further, at lease one of the overt acts alleged must be proven beyond a reasonable doubt, in order to sustain a conviction.  (P.C. §182(b))

Punishment

In terms of using conspiracy charges in graffiti vandalism cases, the punishment would be imprisonment in the state prison or in the county jail, not to exceed one year and/or a fine.  (P.C. §182(a)(2))

	Advantages

	One advantage to charging conspiracy in graffiti cases is that it allows prosecutors to obtain a felony conviction where otherwise we would have only a misdemeanor.

Comment: Felony conspiracy should not be considered when the object of the conspiracy is the commission of a misdemeanor offense.  However, they can and should be considered where misdemeanor charges of graffiti vandalism cannot adequately address the conduct involved.

Co-conspirators Statements

[bookmark: _Hlt132363549][bookmark: BIndexEC1223]Statements of co-conspirators are admissible as an exception to the hearsay rule.   (Evidence Code §1223)

When a codefendant’s statements are spontaneous statements, they are admissible over an Aranda/Bruton motion.

People v. Smith, (2005) 135 Cal. App. 4th 914
[bookmark: _Hlt133813056]
Comment: For a full discussion of charging and prosecuting Criminal Conspiracy see the L.A. City Attorney's Training Memoranda by Jeffrey Isaacs, Chief Criminal & Special Litigation Branch.

[bookmark: _Hlt133287657][bookmark: ABPC272][bookmark: _Hlt132904003]	Penal Code § 272(a)(1) -  Contributing to the Delinquency of a Minor (Also See App. H)

[bookmark: _Hlt132903834][bookmark: _Hlt133813139]Every person who commits any act or omits the performance of any duty, which act or omission causes or tends to cause or encourage any person under the age of 18 years to come within the provisions of Section 300, 601, or 602 of the Welfare and Institutions Code or which act or omission contributes thereto, or any person who, by any act or omission, or by threats, commands, or persuasion, induces or endeavors to induce any person under the age of 18 years or any ward or dependent child of the juvenile court to fail or refuse to conform to a lawful order of the juvenile court, or to do or to perform any act or to follow any course of conduct or to so live as would cause or manifestly tend to cause that person to become or to remain a person within the provisions of Section 300, 601, or 602 of the Welfare and Institutions Code, is guilty of a misdemeanor ... fine [up to] ... ($2,500), or…county jail [up to]…one year, or both ... , or may be released on probation for a period not exceeding five years.  (See Appendix H for full text of law)

[bookmark: _Hlt133303285][bookmark: _Hlt132355293][bookmark: ACLAMCOrdinances]	Los Angeles Municipal Code Ordinances

[bookmark: _Hlt132901179][bookmark: ACLAMCOrdinances47pt11][bookmark: _Hlt132901107][bookmark: _Hlt133209387]L.A.M.C §49.84.4  Lock-up Aerosol Spray Paint Containers & Marker Paints 
Adopted 5-19-2009
It shall be unlawful for any person who owns, conducts, operates, or manages a retail commercial establishment selling aerosol containers, or marker pens with tips exceeding four millimeters in width, containing anything other than a solution which can be removed with water after it dries, to store or display, or cause to be stored or displayed , such aerosol containers or marker pens in an area accessible to the public without employee assistance in the regular course of business pending legal sale or other disposition.
Nothing herein shall preclude the storage or display of spray paint containers and marker pens in an area viewable by the public so long as such items are not accessible to the public without employee assistance.  

[bookmark: _Hlt132914703][bookmark: ACLAMCOrdinances47pt16]L.A.M.C § 47.16  Glass Etching Cream Product / Display Under Lock and Key
		Adopted 11-14-2001
Every person who owns, conducts, operates or manages a retail commercial establishment selling glass etching cream, or any commercially available glass etching products, whether sold separately or in a kit in an area viewable by, but not accessible to, the public in the regular course of business without employee assistance, pending legal sale or disposition of such glass etching cream or glass etching product.  

No person who owns, conducts, operates or manages a retail commercial establishment selling glass etching cream or any commercially available glass etching product, whether sold separately or in a kit, shall sell or caused to be sold any such glass etching cream or glass etching product to any person who has not yet attained the age of 18 years.
Therefore this ordinance requires anyone who displays for sale glass etching cream, or any commercially available glass etching product, whether sold separately or in a kit, to display it under lock and key and allow its sale only to persons 18 years of age or older.

[bookmark: _Hlt133393596][bookmark: ACLAMCSec68pt03][bookmark: _Hlt133393526]L.A.M.C. § 68.03(f) – Bus Bench Permit – Fees – Renewal – Graffiti Removal

Any permittee shall be responsible for the removal of graffiti from any bench installed pursuant to such permit and the failure to so remove such graffiti upon request of the Department shall be grounds for revocation of the permit. (Former second Subsec. (e) relettered by Ord. No. 168,997, Eff. 9/17/93.)

[bookmark: _Hlt132355297][bookmark: ACLAMCSec91pt8104]L.A.M.C § 91.8104 - Basic Maintenance and Repair of Existing Buildings and Premises

Every existing building, structure, premises or portion thereof shall be maintained in conformity with the code regulations and Department approvals in effect at the time of such construction and occupancy unless specifically exempt by written approval of the Department.  Every existing building, structure, or portion thereof shall be maintained in a safe and sanitary condition and good repair. The premises of every building or structure shall be maintained in good repair and free from graffiti, debris, rubbish, garbage, trash, overgrown vegetation or other similar material.
		
[bookmark: _Hlt132625341][bookmark: ACLAMCSec91pt8904]L.A.M.C. § 91.8904.1 – Special Provisions for Vacant Property Graffiti Removal

			91.8904.1 -  Duties of the Owner of Vacant Property
			It shall also be unlawful for the owner or person in control to allow to 				exist any graffiti on any walls, temporary or permanent structures, places, 				or other surfaces when that graffiti, as defined in Section 49.84.2 of this
			Code, is visible from a public street or other public or private property.

			91.8904.1.2 - Abatement by the City
			This section may also be used to abate graffiti that is observable from a
			public road, public right-of-way, or other property that is freely open to 				the public, as defined in Section 49.84.2 of the Los Angeles Municipal 				Code.
[bookmark: _Hlt132900687]

[bookmark: ACLAMCOrdinances179267][bookmark: ACLAMCOrdinances916234]		Section 91.6216.6(3), (4)
			3. Nuisance Abatement. It shall be the applicant's responsibility to clean 				and maintain free from graffiti public property and rights-of-way within an 			area consisting of a 500-foot radius or any expanded radius required by the 			Office of Community Beautification around the permitted site or lot. The 				applicant shall patrol the abatement area every 24 hours to search for 				graffiti and remove any graffiti within 24 hours of its discovery. The 				removal of graffiti shall include, but not be limited to, spray paint on 				walls, poles, and fences on public property. In addition, the applicant shall 				also be responsible for removing any posters/handbills on light poles, 				utility poles, bus stops, and any other illegal postings on public property. 				At the time of graffiti removal, the applicant shall also remove any trash, 				debris or rubbish from the public sidewalks within the abatement area 				around the permitted site. The Office of Community Beautification shall 				enforce the provisions of this subsection.

			4. Permit Revocation. Any building permit issued pursuant to this section 				may be revoked by the Department for any of the following reasons, 				provided a written and signed notification of the applicant's failure to 				comply with Subdivisions (a), (d), (e) or (f) of this subsection is sent to the 			Department by the Director of the Office of Community Beautification:
				(a) Failure by the applicant to maintain the temporary construction 					wall and/or solid wood fence surrounding a vacant lot free from 					graffiti.
				(b) Failure by the applicant to comply with the terms of the permit.
				(c) Failure by the applicant to maintain the bond required in 					Section 91.6216.1 of this division.
				(d) Failure by the applicant to eradicate graffiti within a 500-foot 					radius or any expanded radius required by the Office of 						Community Beautification of the temporary construction wall, 					and/or solid wood fence surrounding a vacant lot within 24 hours 					of receiving notification of the presence of graffiti from the Office
				of Community Beautification or the Council staff in the Council 					district in which the construction site or vacant lot is located.
				(e) Failure by the applicant to remove posters/handbills placed on 					light poles, utility poles, bus stops and any other illegal postings on 				public property within a 500-foot radius or any expanded radius 					required by the Office of Community Beautification of the 						temporary construction wall, and/or solid wood fence surrounding 					a vacant lot, within 24 hours of receiving notification of the 					presence of posters/handbills or other illegal postings from the 					Office of Community Beautification or the Council staff in the 					Council district in which the construction site or vacant lot is 					located.
				(f) Failure by the applicant, at the time of graffiti removal, to 					remove trash, debris or rubbish from the public sidewalks within 					the abatement area around the permitted site.

[bookmark: _Hlt132902032][bookmark: _Hlt132901711][bookmark: ACLAMCOrdinancesLIABILITY]LIABILITY 

[bookmark: _Hlt132901697][bookmark: ACLAMCOrdinances49pt85][bookmark: ACLAMCOrdinances49pt84A]L.A.M.C. § 49.84.9(A)(2) Civil Liability
		 (2) Civil Action.
			(a) Adult Defendants. The City Attorney may bring and maintain a
			civil action in the name of the City of Los Angeles in the Superior Court 				to obtain a money judgment against the defendant for any amount not
			ordered or collected by the criminal court, including, but not limited to, 				all attorney's fees, court costs, and civil penalties incurred in connection 				with the civil prosecution of any claim for damages or reimbursement.
			(b) Juvenile Offender. The City Attorney may bring and maintain a
			civil action in the name of the City of Los Angeles in the Superior Court 				to obtain a money judgment against the juvenile offender and/or his or 				her parent(s) or guardian(s) having custody and control of the minor for 				any amount not ordered or collected by the juvenile court, including, but 				not limited to, all attorney's fees, court costs, and civil penalties incurred 				in connection with the civil prosecution of any claim for damages or
			reimbursement.
			(c) Parental Liability. Any parent or legal guardian of a minor shall
			be personally liable for any and all costs to the City or any person or
			business incurred in connection with the removal of graffiti caused by
			conduct of said minor, and for all attorney's fees, court costs, and civil
			penalties incurred in connection with the civil prosecution of any claim for
			damages or reimbursement up to twenty-five thousand dollars ($25,000).

		(See also, Appendix C – Mercer Memo)

[bookmark: _Hlt132901723][bookmark: ACLAMCOrdinances49pt86][bookmark: ACLAMCOrdinances49pt84C]L.A.M.C. § 49.84.9(C). Disposition of Penalties Collected
			All funds collected pursuant to this section shall be deposited into the 				Graffiti Technology and Recovery Fund established pursuant to the Los 				Angeles Administrative Code Sections 5.552, 5.553 and 5.554. These 				monies shall be utilized for the purposes authorized for expenditure from 				that Fund.

[bookmark: _Hlt133425390][bookmark: ADAncillary]Ancillary Penalties, Enhancements and Conditions

[bookmark: _Hlt132903948][bookmark: _Hlt133425399][bookmark: ADAncillaryTrespass]		Trespass
[bookmark: _Hlt132910203]		
[bookmark: _Hlt134453890]There may be several different trespass sections such as L.A.M.C. §41.24. The L.A.M.C. requires specific signs to be posted and authorization letters to be signed by owners or managers of multi-unit residential properties and given to LAPD. Authorizations expire in a year.

[bookmark: LAMC4124]		L.A.M.C. §41.24

L.A.M.C. §41.24(a) – TRESPASS
Arrest and Prosecution

To successfully prosecute crimes under this section, the following elements MUST be met:

The proper trespass signs are posted.

The signs MUST contain this exact language:

THIS PROPERTY CLOSED TO THE PUBLIC
No Entry Without Permission
L.A.M.C. §41.24
	      The letters must be at least two inches tall.

The signs must be posted at the proper locations.
The signs must be posted on each structure on the property so as to be readable from every walkway and driveway.
The signs must be posted at every driveway and walkway to the property. If the property is unenclosed (e.g. it has no fence), signs must be posted at a minimum of every 50 feet along the boundary. Alternatively, this posting requirement is met for both enclosed and unenclosed properties if a sign is posted on the outside of each structure on the property so as to be readable from every walkway and driveway.

A signed, updated trespass letter must be on file with the LAPD.
Each letter can be valid for no longer than one year, and must be signed by either the property owner or the person in charge of the property (i.e. manager). Also, the section for L.A.M.C. 41.24(a) must be checked. This is usually the first paragraph on the authorization sheet.

The suspect must be present within the premises to be protected. Mere presence on a sidewalk surrounding the location is NOT sufficient. They must be on the private property of that property parcel – not on a public sidewalk or alley way.

The arresting officer MUST ask the suspect EACH TIME A VIOLATION IS SUSPECTED if he/she has a valid reason for being on the premises at that time.
If the officer told the individual not to return to the location at a previous contact, the officer STILL must question the suspect as to his/her reasons for being at the location at each subsequent contact.
If the suspect provides officers with a reason for being at the location, the officers must make reasonable efforts to determine if the suspect’s reason is authentic. Most often, suspects will indicate that they are at the location to see a “friend,” but they do not know where that person lives. The officer does not have to knock on every door to find this person. Instead, the officer merely must include the suspect’s statement in the report.

Information indicating that each of the elements listed above has been satisfied MUST BE INCLUDED in the police report. Failure to include this necessary information will result in a rejection of the case for filing.

	
[bookmark: _Hlt132989569][bookmark: ABPC602k]Penal Code § 602(k)
Except as provided in paragraph (2) of subdivision (v), subdivision (x), and Section 602.8, every person who willfully commits a trespass by any of the following acts is guilty of a misdemeanor:
(k) Entering any lands, whether unenclosed or enclosed by fence, for the purpose of injuring any property or property rights or with the intention of interfering with, obstructing, or injuring any lawful business or occupation carried on by the owner of the land, the owner's agent or by the person in lawful possession.

[bookmark: TrespassChecklist]QUICK REFERENCE TRESPASS CHECKLIST


§#		Property Type			General Criteria
P302		Religious Meeting		Disturbing by noise/profane/rude or indec. behavior – 1 
year max

P369(i)		Railroad/Rail Transit		(a) Entry/remaining + interference on railroad property
						(b) Entry/remaining + interf. county rail transit prop

P418		Public/Private			Forcible entry/detainer
P419		Public/Private			Repossession after removal by legal process

P555		Utility/Media/Railroad/		Entry/remaining on prop posted “no trespassing”
		Explosives/Quarry

P601		Residence/Workplace		Trespass by credible threat to cause serious bodily injury
						& unlawful entry within 30 days

P602(h)	Public/Private			Damage/destruction of fences/gates/signs
P602(k)	Public/Private			Entry for purpose of injuring prop or prop right/
						Interfere with business

P602(m)	Public/Private			Entry & occupation (squatting) w/o consent of 
owner/possessor

P602(o)	Private (not open to public)	Refusal to leave upon request
P602(q)	Public Building/Agency		Interfering by intim/obst + refusal to leave upon request
P602(s)		Hotel/Motel			Refusal/failure to leave upon req after staying 30 days or                                                                                                       
                                                                               less & refusing to pay

P602.1(a)	Business Open to Public		Interfering by intim/obst + refusal to leave upon request
P602.1(b)	Public Agency			Interfering by intim/obst + refusal to leave upon request

P602.5(a)	Private Dwelling		Entry/remaining w/o consent of owner/possessor
						No else present – 6 months
P602.5(b)	Private Dwelling		Entry/remaining w/o consent of owner/possessor
Someone there – 1 year max, possible 3 yr supervised                probation
P602.8		Cultivated/Enclosed/Posted	Entry w/o written consent of owner/possessor

[bookmark: P603]P603		Dwelling			Forcible Entry + damage any property

P626.2-.8	Various Schools		Entry after suspension/dismissal (.2); failure to leave/re- 
entry after request + act likely to interfere with peaceful campus (.6 & .7); sex offender (.8)

P647(h)	Private				Loitering/wandering/prowling w/o business w/ occupant
P647(i)		Private				647(g) + peeking in window/door of inhabited building
P647(j)		Public/Private			Lodging w/o consent of owner/possessor

L41.23		LA Housing Authority		Entry w/o authorization by agent or resident

L41.24(a)	Private (not open to public)	Presence w/o owner/possessor consent; posted signs
L41.24(b)	Private (not open to public)	Presence w/o consent after written notice w/in 6 months
L41.24(d)	Private (open to public)		Entry w/in 24 hours after warning re arrest

L42.11		Hotel Public Room		Loitering/using w/o consent

L63.94		Public School			Entry/remaining in violation of posted rules.

[bookmark: _Hlt133425422][bookmark: _Hlt132355303][bookmark: _Hlt132355328][bookmark: AFPC417]	Penal Code Section 417

If a person brandishes a deadly weapon or a firearm when the other person (the victim) is in the process of cleaning up graffiti or vandalism, the violation of §417 is a misdemeanor, punishable by imprisonment in the county jail for not less than three months, but not more than one year.  (P.C. §417(a)(1) & (2))

Comment: The recommended practice, in order to avoid unnecessary legal issues, is to plead this section as an enhancement in the charging document.

[bookmark: _Hlt133830872][bookmark: _Hlt132355360][bookmark: _Hlt132355645][bookmark: AGWIC730]	Welfare and Institutions Code Section 730
[bookmark: _Hlt132355383]
W.&.I.C. §730 provides that when a minor has been made a ward of the court pursuant to W.&.I.C. §602 and has been placed under supervision of a probation officer or committed to care, custody, and control of probation officer, and is required as condition of probation to participate in community service or graffiti cleanup, court may impose a condition that if minor unreasonably fails to attend or unreasonably leaves prior to completing assigned daily hours of community service or graffiti cleanup, law enforcement may take minor into custody for purpose of returning minor to site of community service or graffiti cleanup. (W.&.I.C. §730(c))

[bookmark: _Hlt132355638][bookmark: AGWIC827]	Welfare and Institutions Code Section 827

In general, W.&.I.C. §827 controls the confidentiality of juvenile delinquency and traffic court proceedings.  Juvenile records in graffiti cases normally would be deemed confidential and would not be available for review without an order from the presiding judge of the juvenile court.  However, when a minor has been found by a court of competent jurisdiction to have committed any felony or designated misdemeanors including vandalism offenses and who is enrolled in a public school (K-12), the school is entitled to written notice of that fact.  The notice should include only the name of the minor, the offense found to have been committed and the disposition of the minor’s case.  (W.&.I.C. 827(b)(2))

Any information received by school personnel may not be disseminated except to a teacher, administrator, counselor, and law enforcement, and only for the purpose of rehabilitating the minor or protecting students and staff.  (W.&.I.C. 827(b)(2))

[bookmark: _Hlt132378406][bookmark: AGWIC824]Intentional disclosure in violation of this section is a misdemeanor punishable by a fine not to exceed $500.00.  (W.&.I.C. (824(b)(2))

[bookmark: _Hlt132104821][bookmark: AHMiscellaneous]Miscellaneous Penal Code Sections
Title 14 of Penal Code, at P.C. §594, is entitled Malicious Mischief.  This title should not be overlooked when considering graffiti vandals for filing of substantive or alternative charges.

	P.C. §#
	Subject Matter
	Sentence Class

	272
	Contributing to Delinquency of minors
	Misdemeanor

	602(f)
	Vandalism of road signs
	Misdemeanor

	602(h)
	Vandalizing fences
	Misdemeanor

	602(k)(2)
	Vandalizing no trespass signs
	Misdemeanor

	603
	Forcible entry to commit vandalism
	Misdemeanor

	[bookmark: P607]607
	Vandalism of dams, bridges, canals
	Same as PC §594

	[bookmark: P615]615
	vandalism to survey markers
	Misdemeanor

	[bookmark: P621]621
	Vandalism of law enforcement or firefighter memorials
	Misdemeanor

	[bookmark: P622]622
	Vandalism archeological/historical objects
	Misdemeanor

	622.5
	Vandalism of archeological/historical objects
	Misdemeanor

	623
	Vandalism of caves
	1 year misdemeanor

	625(b)
	Climbing on aircraft with intent to vandalize
	Misdemeanor

	555.1
	Vandalizing industrial no trespass signs
	Misdemeanor



[bookmark: PC623]Charging Considerations
The majority of these specific vandalism statutes are misdemeanors, and generally describe the prohibited acts with a high degree of specificity.  Therefore, law enforcement agencies may not have the resources nor the inclination to perform the investigation necessary to meet the technical evidentiary requirements of some of these sections.  Further, with a few exceptions, the sentence is the same as could be obtained by filing under the more general statutes (i.e. P.C. §594 and 640).  Therefore, caution in filing these charges is required.

[bookmark: _Hlt132355653][bookmark: AIJuvenileTraffic]Juvenile Traffic Court

Juvenile traffic court has become increasingly popular as a way to deal with minors who commit graffiti vandalism offenses.  The reasons for this are numerous.  However, the two most persuasive reasons are the expeditious manner in which the cases come before a bench officer and the relative seriousness of vandalism cases in juvenile traffic court as compared to juvenile delinquency court.  Further, juvenile traffic court is a non adversarial forum.  There is no prosecutor present and normally an attorney does not represent the minor, although the minor would have a right to have an attorney present.
[bookmark: _Hlt132988822][bookmark: AGWIC256]
Welfare and Institutions Code Section 256 

Grants juvenile court traffic hearing office the authority to hear and dispose of case in which a minor commits a violation of §594 of the Penal Code involving defacing property with pain or any other liquid, or a violation of subdivision (b), (d) or (e) of §594 of the Penal Code.  (W.&.I.C. §256(12) & (13))

[bookmark: _Hlt132697453][bookmark: AGWIC257]A minor may be cited to juvenile traffic court and the case conducted on an exact legible copy of this written notice.  (W.&.I.C. §257)
Since a formal petition is not required, the case can be before a bench officer in a relatively short amount of time, usually 30 days.

[bookmark: _Hlt132377774]After a hearing and a finding by a traffic court hearing officer or an admission by the minor, the court may sentence the minor as follows:

[bookmark: AGWIC258]Place minor on probation for period not to exceed 6 months.  As part of grant of probation, the court could impose terms and conditions upon the minor including but not limited to community service and restitution.  (W.&.I.C. §258(a)(3))

Order minor to pay fine not to exceed $250. (W.&.I.C. §258(a)(3))

If minor is charged with violating a city, county, or local agency ordinance relating to loitering, curfew, or 640 or 640(a) of the Penal Code, the court shall order community service for a total not to exceed 20 hrs over period not to exceed 30 days, during times other than his or her hours of school or employment.  (W.&.I.C. §258(7))

A juvenile court hearing officer may not incarcerate a minor.  This is one of the disadvantages of bringing a graffiti vandalism case through this system.  Note, that generally, even in juvenile delinquency court, a first time graffiti vandal is not incarcerated.

[bookmark: _Hlt132377881]Comment: If the minor is brought before a traffic-hearing officer under P.C. §640, community service is mandatory.  However, the amount of community service is limited to 20 hours.  If the minor is charged under P.C. §594, the order for community service is not mandated.  However, if the hearing officer orders community service, there is not a limit on the amount of community service hours which could be ordered.

[bookmark: _Hlt132377907][bookmark: AGWIC650]If a juvenile traffic court system is used, it is imperative that there is the ability for the hearing officer to become aware if the minor who is cited to his court has previously been made a ward of the court by a juvenile delinquency court.  If the minor is a ward of the delinquency court, the recommended action for the traffic hearing officer would be to request the probation officer to commence proceedings for this matter in a delinquency court pursuant to W.&.I.C. §650 et seq.
[bookmark: _Hlt132355661]
[bookmark: _Hlt132338228][bookmark: _Hlt133210360][bookmark: ALVehicleCode]	Vehicle Code

[bookmark: _Hlt132355704][bookmark: ALVehicleCode10853]Vehicle Code Section 10853

§10853 - Vandalism of a vehicle defined

V.C. §10853 prohibits climbing onto or upon a vehicle with the intent to vandalize or tamper with the vehicle.  (V.C. §10853)

[bookmark: _Hlt132377586]10853 - Penalty

[bookmark: _Hlt132377486][bookmark: ALVehicleCode40000pt9][bookmark: _Hlt133425563][bookmark: _Hlt134454181][bookmark: ALVehicleCode42002]A misdemeanor punishable by imprisonment in county jail not exceeding six months and/or a fine not to exceed $1000.00.  (V.C. §40000.9, §42002)

[bookmark: ALVehicleCode42002pt5]Where the offense involves a disabled person's vehicle, which vehicle has a disabled vehicle placard and that fact is reasonably known to the defendant, then a violation is punishable by imprisonment in the county jail not exceeding one year and/or a fine not exceeding $2,000.00.  (V.C. §42002.5)

Charging Issues

[bookmark: _Hlt132988785][bookmark: ALVehicleCode40303][bookmark: _Hlt133830563][bookmark: _Hlt133946573]V.C. §10853 will be primarily useful in cases involving vandalism of public transport vehicles.  Note, that an arrest is permissible, but not mandated for a violation of this sec.  However, if the defendant is an adult, a release from custody requires a 10-day written notice to appear pursuant to V.C. §40303.
[bookmark: _Hlt134453981]
[bookmark: _Hlt134454000][bookmark: AEVC13202pt6]Vehicle Code Section 13202.6

[bookmark: _Hlt134410316]V.C. §13202.6(a)(1) allows the court to suspend the driving privilege of a person convicted of §594, 594.3 or 594.4 of the Penal Code, if the person was 13 years or older when he or she committed the offense.  (V.C. §13202.6(a)(1))

If the person convicted does not have the privilege to drive, the court may order the department of motor vehicles to delay issuing the privilege to drive for one year subsequent to the time the person becomes legally eligible to drive.  (V.C. §13202.6(a)(1))

For each successive offense, the court shall suspend the person's driving privilege for those possessing a license or delay eligibility for those individuals not in possession of a license at the time of their conviction for one additional year.  (V.C. §13202.6(a)(1)).

The term conviction includes the findings in juvenile delinquency or juvenile traffic court proceedings (V.C. §13202.6(3)).

Suspension, restriction or delay of driving privileges pursuant to this section shall be in addition to any penalty imposed upon conviction of §594.3 or 594.4 of the Penal Code. (V.C. §13202.6(d)).

Comment:  The recommended practice in order to avoid unnecessary legal issues is to plead this section as an enhancement in the charging document.

[bookmark: _Hlt132355804][bookmark: AOPublicResourcesCode]	Public Resources Code

[bookmark: _Hlt132355822][bookmark: AOPublicResourcesCode33211pt6][bookmark: _Hlt132372697]Public Resources Code §33211.6
[bookmark: _Hlt132355817][bookmark: _Hlt133426011]This Code protects property owned/managed by the Santa Monica Mountain Conservancy.

33211.6 - Defined
P.R.C. §33211.6 prohibits injuring, defacing, or destroying any property owned or managed by the conservancy or any of the natural features thereof.  (P.R.C. §33211.6(b))

[bookmark: _Hlt132364421]33211.6 – Penalty
A violation of this section is a misdemeanor punishable by imprisonment in the county jail not to exceed six months and/or a $500.00 fine.

Evidentiary Issue
[bookmark: _Hlt132372241][bookmark: BIndexPRC33008]The conservancy includes a large urban parkland area with irregular boundaries. The Santa Monica Mountains Conservancy was created by the Legislature to acquire and maintain land throughout the Santa Monica Mountains and its attendant Coastal Zone in its undeveloped state in trust for future generations as parklands and ultimate transfer to the National Park Service as part of the Santa Monica Mountains National Recreational Area.  The Agency and the Park Rangers who enforce its statutes have police powers pursuant to P.R.C. §33008.


[bookmark: _Hlt134454485]
[bookmark: _Hlt132355715][bookmark: AMExpert]	Expert Testimony

Expert testimony can be extremely useful in graffiti vandalism prosecutions.  Like gang expert testimony, it can be used in your case in chief to explain how graffiti vandals operate, their motivation, their terminology, and psychology.  Further, this type of testimony can be used to prove damages when a damage amount is required by your offense or for the purpose of restitution.

[bookmark: _Hlt132355723][bookmark: AMExpertSec0720][bookmark: _Hlt132360529]Qualifications of an Expert- Evidence Code Section 720

E.C. §720 defines a person who is qualified to testify as an expert as one who has special knowledge, skill, experience, training, or education on the subject to which his testimony relates.  This knowledge may be shown by any admissible testimony including the witness’s own testimony.  (E.C. §720(a) & (b))

Opinion testimony

[bookmark: BIndex801][bookmark: BIndexEC801][bookmark: _Hlt132363197]Once witness has been qualified as expert, opinion testimony may be offered based on evidence actually perceived by witness or in form of hypothetical. (E.C. §801)

Types of Experts
Law Enforcement Experts

[bookmark: _Hlt132363443]Qualified law enforcement experts have great information regarding methodology, motivation, psychology, and identification of graffiti vandals.  Many officers have conducted numerous interviews with graffiti vandals and can testify as an expert about the inner workings of tagging crews and their acts.  This can be especially useful when prosecuting a graffiti vandal under an aggregation or conspiracy theory.

Further, these experts can be used to explain the significance of evidence seized such as piece books, (notebooks in which graffiti vandals practice their tagging), graffiti tools, items such as clothing containing lettering or initials of crews, or even pictures of the vandalism for which you are prosecuting the defendant or minor.

8 hour post-certified training by Sgt. Dwight Waldo is highly recommended. (See Appendix J for Sgt. Waldo’s contact information). 

Damage or Cost Experts – Proof of Amount of Damages

Experts can be used to prove amount of damages incurred and cost of repair.  Certain penal code sections (as above) require damages be proven as part of case in chief, hence, these experts could be vital to successful prosecution.

[bookmark: _Hlt133425908]Many public agencies have individuals who can testify to costs of repair or cleaning items such as signs, walls, vehicles, etc.  Often costs are greater than expected.  For example, CALTRANS experts will testify the damage incurred when an overhead freeway sign is vandalized is $1,200.00. In addition, many cities or community groups have graffiti cleanup groups charged with cleaning up graffiti and, can testify to cost of damage.

		Restitution (Also see Appendix C for costs and contact information)
Restitution is often an issue once the case has been successfully prosecuted.  These types of witnesses can be called to testify at a restitution hearing or be consulted on the amount of restitution to request.
[bookmark: _Hlt134498324]
Handwriting

[bookmark: _Hlt132355757][bookmark: AMExpertSec1410pt5]Evidence Code Section 1410.5

A writing for the purpose of the evidence code includes any graffiti consisting of written words, insignia, symbols, or any other markings that convey a particular meaning.  (E.C. §1410.5(a))

A photograph of graffiti may be admitted into evidence for purpose of proving writing was made by defendant. (E.C. §1410.5(b))

[bookmark: _Hlt132364528][bookmark: BIndexEC1416][bookmark: _Hlt132364564]The defendant is entitled to a ruling outside the presence of the jury, if the people are offering witnesses to testify to their familiarity of the handwriting of the defendant (E.C. §1416), comparison by an expert witness (E.C. §1418), or requesting the trier of fact compare writing samples (E.C. §1417).  (E.C. §1410.5(c)).

Comment: The evidence code does allow for handwriting expert testimony in graffiti vandalism cases to prove the defendant wrote the vandalism.  However, not all handwriting experts agree that such a comparison can be accomplished.  Therefore, caution is warranted in soliciting this type of evidence.


Charging Considerations
Park boundaries are irregular, so Park Rangers should be queried carefully on the location of the offense.  Since the graffiti vandal may have to trespass to arrive at the vandalism site, trespass and other violations of the law should be considered.  P.R.C. §33211.6(c) covers violations of posted conditions.

[bookmark: _Hlt132355831][bookmark: APRestitution]	Restitution

Restitution is always a concern in graffiti vandalism cases.  Since many times a probation order is imposed after a successful prosecution, prosecutors should assure restitution is ordered.

[bookmark: _Hlt132988630][bookmark: APRestitutionPC1202pt4]Penal Code Section 1202.4

P.C. §1202.4(f) states that in every case in which a victim suffers an economic loss as a result of the defendants conduct, the court shall require the defendant to make restitution to the victim or victims.  (P.C. §1202.4(f))

This restitution order is enforceable as a civil judgment.  (P.C. §
		1202.4(h))

§1202.4(k) defines who a victim is. There is a bill in the state legislature that 
would alter the code to include public works as a direct victim, which would
entitle them to restitution from offenders. (For full text, see Appendix C).

Minors
Restitution as it relates to juvenile offenders is often ineffective in that they are generally indigent and, therefore, restitution orders are worthless.  Previously, the confidentiality aspects of juvenile court made it extremely difficult for a victim to obtain the information necessary to pursue a civil judgment against the minor or the minor’s parents or guardian.  Further, civil judgments against the parents were generally found to be more trouble than they were worth.  However, the Legislature has recognized this and made some changes to the Welfare and Institutions Code to address this problem.

California Civil Code §1714.1 allows for parents to be civilly liable and sued for minor’s vandalism. The City of Los Angeles has L.A.M.C. pursuant to that section to civilly sue parents.

[bookmark: _Hlt132355333][bookmark: AGWIC729pt1]	Welfare and Institutions Code Section 729.1

[bookmark: _Hlt133209822]If a minor commits a crime which takes place on a public transit vehicle and is subsequently granted probation and allowed to remain in the home of his parents or guardian, the court shall require as a condition of probation that the minor wash, paint, repair, or replace the damaged or destroyed property, or make restitution to the property owner.  (W.&.I.C. §729.1(a))

If the court finds such an order inappropriate, the court must state on the record the reasons for this finding.  Further, after such a finding, the court shall order that the minor perform community service in lieu of restitution.  (W.&.I.C. §729.1(a))

[bookmark: _Hlt133830894]Public transit vehicle is defined as any motor vehicle, streetcar, trackless trolley, train, taxicab, or jitney, which transports members of the public for hire.  (W.&.I.C. §729.1(b))

[bookmark: _Hlt132355845][bookmark: AQWIC730pt6]	Welfare and Institution Code Section 730.6

W.&.I.C. §730.6(h) states that full restitution to the victims shall be ordered by the court unless the court makes a finding that there are clear and compelling reasons for not making this order.  Those reasons must be stated on the record.  (W.&.I.C. §730.6 (h))

A restitution order imposed pursuant to this section is enforceable as a civil judgment.  (W.&.I.C. §730.6(i))

Probation may not be revoked for failure of a minor to pay restitution unless the court determines that the minor had willfully failed to pay or failed to make sufficient bona fide efforts to legally acquire the resources to pay.  (W.&.I.C. §730.6(m))

If the court finds compelling reasons not to impose restitution, the court shall order community service as a condition of probation unless the court again finds compelling reasons not to order community service and states those reasons on the record.  (W.&.I.C. §730.6(n) & (o))

[bookmark: _Hlt132704126][bookmark: AGWIC730pt7][bookmark: _Hlt133303950]	Welfare and Institutions Code Section 730.7

W.&.I.C. §730.7 provides that the parent or guardian who has joint or sole legal and physical custody and control of the minor shall be rebuttably presumed to be jointly and severally liable with the minor in accordance with §1714.1 and §1713.3 of the Civil Code for the amount of restitution up to the limits provided in those sections.  (W.&.I.C. §730.7(a))

[bookmark: _Hlt132624464][bookmark: _Hlt132369196]The parent or guardian has the burden of showing by a preponderance of the evidence that the parent or guardian was either not given notice of the potential liability for payment of restitution prior to the petition being sustained by admission or adjudication or that he or she was not present during the proceedings wherein the petition was sustained by an admission or adjudication and any hearing thereafter related to restitution.  (W.&.I.C. §730.6(b)(5))

Comment: These provisions make it quite easy for a parent or guardian to avoid the provisions of this section merely by failing to be present at these hearings.  Certain legislators have recognized this and are working toward a solution.

The victims are entitled to notice of the restitution order within 60 days of the order.  The notice should include the name and address of the minor, the amount and any terms and conditions of restitution, the offense(s) sustained, and the name and address of the parent or guardian of the minor, the rebuttal presumption of the joint and several liability of the parent or guardian, whether the notice and presence requirements as they relate to the parent or guardian have been met, and the victim’s rights to a certified copy of the order reflecting the information with regard to restitution.  (W.&.I.C. §730.7(b))

[bookmark: _Hlt132355763][bookmark: ANSearchWarrants]Search Warrants

Evidence seized as a result of a search pursuant to a warrant can be invaluable in graffiti related cases.  Graffiti vandals often surround themselves with their tagging.  Further, they practice their writing on almost anything.  Many vandals have piece books where they practice the tag(s) or pieces they intend to use in the future.  Many vandals store graffiti implements so that they are readily available for the next night of bombing or battle.  Also, tagging crews often plan organized battles with one another.  Through a search warrant, evidence of this type of planning is often revealed.  Such evidence could be the basis of felony charges and, therefore, very important to the prosecution.

Grounds

[bookmark: _Hlt132371877][bookmark: BIndexPC1524]In a graffiti-related case, normally a search warrant would be issued on the grounds that 1) the property or things to be seized were used as the means of committing a felony, 2) the property or things are in the possession of a person who intends to use it as a means of committing a public offense or in the possession of another person to whom it was delivered for the purpose of concealing it or preventing its discovery, and 3) the property or things to be seized consist of an item or evidence which tends to show a felony has been committed and that a particular person has committed a felony.  (P.C. §1524(a))

[bookmark: _Hlt132704119][bookmark: BIndexPC1525]Probable Cause Statement
A search warrant may be issued only upon a statement of probable cause supported by an affidavit naming or describing the person and particularly describing the property and place to be searched.  (P.C. §1525)

[bookmark: _Hlt132372139][bookmark: BIndexPC1529]Property to be Seized
[bookmark: _Hlt132372019][bookmark: _Hlt132371969]The property to be seized must be described with reasonable particularity. (P.C. §1529)  Warrants which are too general in nature have been subject to suppression.  Burrows v. Superior Court, (1974) 13 Cal.3d 238, 249-250.

In graffiti vandalism cases, normally you would be searching for graffiti implements, personal property which identifies the individual as a tagger or member of a tagging crew.  (See Search Warrant attachments).

Property to be Searched

The affidavit and the search warrant must both describe the property to be searched with reasonable particularity.  (P.C. §1529) The general rule is that the description should be of sufficient particularity so that an officer who has no knowledge of the case can locate the premises using reasonable effort.  People v. Grossman, (1971) 19 Cal.App.3d 8, 11

In graffiti vandalism cases, you would want to search all rooms or areas where graffiti could be found.  In addition, normally the request would include audio, videotapes and recorders as well as computers and computer disks.  These would possibly show evidence of membership in graffiti crews or graffiti activities.  Often graffiti vandals plan their tagging expeditions; therefore, phone machines may contain evidence of these plans.  Vehicles may contain graffiti implements as well as identification of the graffiti vandals.

Comment: This is not an exhaustive list of property or places.  This section is being provided as a starting place for the use of search warrants in graffiti vandalism cases.  It is obvious from the type of property listed above the wealth of evidence that could be obtained by the use of a search warrant.  If there is sufficient probable cause, a search warrant should not be overlooked as an investigative and prosecution tool.


Internet Search Warrants
	
	A special procedure is required to obtain internet search warrants, specifically search warrants for social network sites like MySpace. Complete and through training is provided by Sgt. Dwight Waldo. (See Appendix J for contact information). This training includes traditional search warrant of the home. Below is merely review for search warrant for the home.
	
[bookmark: Searchwarrantsample]
						FILE NO.                             SW NO.___________________                                                                               
LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT


YOU ARE THEREFORE COMMANDED TO SEARCH:

The premises at:						

Address
Suspect: (Name)  Aka: (_) 


Further described as an enclosed apartment complex located on the south side of _. The front door faces north. The first floor trim is painted blue/green, the second and third floors trims are painted an off white and the third floor trim is painted tan. The numbers _ appear in white numbers on a on a maroon colored awning over the front door.   The apartment door is located on the first floor inside the east wing of the complex.  The numbers _ appear on the front green door with tan trim of the apartment door

For The Following Person: 

(Last name, First Name of Suspect) described as (Sex Race, Height, Weight, Hair Color, Eye Color), with a DOB (_), Aka: (_) 
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FILE NO.                            SW NO.___________________
 
 LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT

At the aforementioned locations, Your Affiant requests permission to search any garage, all rooms, attics, basements and other parts therein, the surrounding grounds, storage rooms, containers, Lock boxes and/or safes,  out-buildings of any kind located therein and any common trash containers and storage areas designed for the use of the specifically described residence, and any vehicles directly on the property or in the street in front of, nearby or adjacent to the above identified location, provided that prior to searching said vehicle or vehicles, the vehicle(s) can be specifically connected to the suspect. The search is to include any person(s) therein who could, upon their person, conceal weapons or ammunition.












FILE NO.                            SW NO.___________________
 
 LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT


FOR THE FOLLOWING PROPERTY:


Any tools or devices used during the commission of “Tagging”.  These devices include, but are not limited to, aerosol paint cans, spray nozzles, felt markers, slap tags and scribing tools.  Articles or personal property tending to establish and document tagging activity known as “Piece Book” (a book for taggers to practice their own style of graffiti writing or murals they plan to do in the future)  Photographs, undeveloped film and video tapes of tagging-style graffiti or vandalism in progress, school folders with tagging exemplars, note books depicting tagging activity and membership in a tagging crew: Practice sheets of paper depicting drawings and writing of graffiti, hats, personal clothing identifying the letters of their crew, and tag name, and crew names on or about the premises. 

(2)	Any evidence of membership or affiliation with any tagging crew, said paraphernalia to include any drawings, photographs, or miscellaneous writings, objects, or graffiti depicting  members names, initials, logos, monikers, slogans or containing mention of crew membership, affiliation, activity or identity, any paintings; drawings, photographs or photograph
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 LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT

albums, depicting vehicles, persons, weapons or locations which may appear upon observation to be relevant to the question of  membership or affiliation, or which may depict items sought and/or believed to be evidence in the case being investigated with this Warrant, or which may depict evidence of any criminal activity; any newspaper clippings tending to relate details or reference to any crime or crimes of ; vandalism and any address books, list or single reference to addresses or telephone numbers of persons who may later be determined to  belong to or be affiliated with any tagging crew (s).

(3)      Any articles of personal property tending to establish the identity of persons 
who have dominion and control over the premises and automobile(s) to be searched, including rent receipts, utility bills, telephone bills, addressed mail, personal identification, keys, purchase receipts, sales receipts, photographs, vehicle pink slips and vehicle registration.	

(4)	Any and all hardware which consists of all equipment which can collect, analyze, create, display, convert, store, conceal, or transmit electronic, magnetic, optical, or similar computer impulses or data.  Hardware includes (but is not limited to), any mother-boards, any data-processing devices (such as chips, memory typewriters, Cellular Telephones, Blackberry Devices and self-contained “laptop” or “notebook” computers)

 (
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
)





FILE NO.                            SW NO.___________________ 

 LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT


internal and peripheral storage devices (such as fixed disks, external hard disks, floppy disk drives and diskettes, tape drives and tapes, optical storage devices, and other memory storage devices).

Peripheral input/output devices (such as keyboards, printers, scanners, plotters, video display monitors, and optical readers; and related communications devices (such as modems, cables and connections, recording equipment, RAM or ROM units, automatic dialers, speed dialers, programmable mechanisms, or parts that can be used to restrict access to computer hardware (such as physical keys and locks).	

Computers and computer disks which are commonly used to gain access to tagger web sites and transfer information such as counter intelligence and photographs from tagger to tagger.








 (
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
)


FILE NO.                    SW NO.___________________  
          
STATE OF CALIFORNIA - COUNTY OF LOS ANGELES
LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT
(AFFIANT STATEMENT)


 Your affiant has been a peace officer since _ and is a Deputy Sheriff of the Los Angeles County Sheriff’s Department, currently assigned to _ Department.  Presently your affiant is assigned investigate vandalisms which occur on the Metropolitan Transportation Authority buses and trains throughout Los Angeles County.  Your affiant attended and completed an eighteen week basic training academy at the Los Angeles County Sheriff’s Training Facility in _, California.  This training included segments on gang graffiti and how to read it.  Your affiant has also completed a forty hour training course in Gang Investigation which covered criminal subcultures throughout  the Los Angeles County area. This training also covered the recognition and identification of different types and styles of graffiti, as 
well as gang/tagger intelligence. Your affiant also attended a two hour seminar on Graffiti Issues presented by the L.A .County Dept. of Public Works.

Your affiant has also received “on the job” training from Detective _ and Deputy _ of the Los Angeles County Sheriff’s Department, who have both arrested and interviewed numerous taggers. Detective _ is an expert in the field of tagging investigation and has instructed many deputies in this area. Your affiant has also conducted, and assisted on, numerous tagger investigations, photographing and interpreting graffiti.  
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 FILE NO.                            SW NO.___________________  
          
STATE OF CALIFORNIA - COUNTY OF LOS ANGELES
LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT
(AFFIANT STATEMENT)

 Currently your affiant has been assigned to a “_ Unit” for over a year.  Your affiant’s primary function is to investigate, apprehend and prosecute taggers.  During this time, your affiant made numerous vandalism arrests and has developed expertise in the activities of taggers.    
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FILE NO.                             SW NO.___________________  							      		                
STATE OF CALIFORNIA - COUNTY OF LOS ANGELES
LOS ANGELES COUNTY SHERIFF’S  DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT
(AFFIDAVIT)

Your affiant is seeking a search warrant and a “Ramey” warrant for the residence, and person, of the individual identified in this affidavit as (name), (aka) , who is responsible for committing numerous acts of vandalism against Metropolitan Transit Authority (MTA) property.

From October of _ to April of _,  your affiant investigated and documented a series of vandalisms, 594(b)(2)(A)PC and 594(b)(1)PC, that occurred on Metropolitan Transportation Authority (MTA) buses and property. Your affiant observed that the tagger name _ was listed in numerous reports as being drawn and/or etched on various parts of the vandalized buses and property. 

In February of _, your affiant received a tip from an anonymous informant that _ might go to _ High.  In March, your affiant followed the tip by going to _ High and spoke to the _ High School Police.  Officer _ told your affiant that former student (name) (sex/race DOB) went by the tag name _ and his last listed address was . . .  

Your affiant ran (suspect’s name) through the Automated Booking System, and saw that (suspect’s name) had been arrested twice by LAPD for felony vandalism,594 (B) (1) P.C. 
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 LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT

 The Automated Booking System also listed (Suspect’s name) last known address as  _ .

 Your affiant continued his investigation and went to (suspect’s name) listed address of _, (City, State).  (Suspect’s name) residence is a four story apartment complex that was on the south/east corner of _ .   Your affiant went to the east/south corner and saw on a “Walk/Don’t Walk” light box a sticker (slap tag) with ? on it.  In front of the apartment complex, your affiant saw a _ in blue paint.”  Your affiant also saw on the south/west, north/east and north/west corners of _ etched or drawn on public and private property.  Your affiant went one block east to the _ corner.  Your affiant saw on doors, sidewalks and signs _ etched or drawn on public and private property. 

It has been your affiant’s experience with taggers, that they often write their moniker in their schools or neighborhoods to mark their territory and/or gain respect and fame. The longer and the more often their moniker is found in their schools and neighborhoods the more famous and respected they become in the eyes of their peers.		

To verify that (suspect) still lived at the above listed address, your affiant and his partner, Deputy _, knocked on (suspect’s name) apartment door.  Your affiant spoke with _.   Your affiant used a ruse and said that he  		
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 LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
was looking for a victim of a crime by the name of _.  _ said that there was no one by that name that lived there.  _ said she lived there with her daughter, _ (FH/17) and her son, _ (MH/19).  (The same name and the same age given to your affiant by L.A. School Police and the information listed in the Los Angeles County Booking Records.)

Based on your affiant’s training and experience in the field of vandalism investigations, your affiant believes that _  (Sex/Race DOB Address of Residence) from ? is the same person known as  _ who is responsible for approximately $15,000 in damages to MTA property.  

A total of 16 reports have been documented with damage to MTA property with the moniker “_” written/etched onto it.

Incident Report Numbers:
1)                                                     	 9) 
2) 	         		10) 
3) 	         		11) 
4)                                                     12) 
5)                                                     13) 
6) 	         		14) 
7) 	         		15) 
8)	         		16) 
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 LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
SEARCH WARRANT AND AFFIDAVIT

Your Affiant has Probable Cause to believe and personal knowledge based upon Your Affiant’s investigation, that the location listed in this warrant is legally and lawfully subject to search because the location is the known residence of the suspect involved.

Based on Your Affiant’s knowledge of criminals and associates and the way they commit their crimes, Your Affiant believes that evidence of crimes being investigated may be at the suspect’s residence or in his vehicle, and this evidence would assist Your Affiant in the prosecution of the suspect involved in this crime and also assist in proving the allegation of 594 (b)(1) PC.



			
[bookmark: _Hlt132354910]
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[bookmark: _Hlt132104944][bookmark: ASAppendicesA]APPENDIX A
L.A.M.C. Ordinances Compelling Owners to Keep Property Free of Graffiti
[bookmark: _Hlt134454764]
	L.A.M.C. Ordinances

L.A.M.C § 47.11  Lock-up Aerosol Spray Paint Containers & Marker Paints 
Adopted 11-16-1990
Every person who owns, conducts, operates or manages a retail commercial establishment selling aerosol containers or marker pens with tips exceeding four millimeters in width, containing anything other than a solution which can be removed with water after it dries, shall store or cause such aerosol containers or marker pens to be stored in an area viewable by, but not accessible to, the public in the regular course of business without employee assistance, pending legal sale or disposition of such market pens or paint containers.

L.A.M.C § 47.16  Glass Etching Cream Product / Display Under Lock and Key
		Adopted 11-14-2001
Every person who owns, conducts, operates or manages a retail commercial establishment selling glass etching cream, or any commercially available glass etching products, whether sold separately or in a kit in an area viewable by, but not accessible to, the public in the regular course of business without employee assistance, pending legal sale or disposition of such glass etching cream or glass etching product.  

No person who owns, conducts, operates or manages a retail commercial establishment selling glass etching cream or any commercially available glass etching product, whether sold separately or in a kit, shall sell or caused to be sold any such glass etching cream or glass etching product to any person who has not yet attained the age of 18 years.
Therefore this ordinance requires anyone who displays for sale glass etching cream, or any commercially available glass etching product, whether sold separately or in a kit, to display it under lock and key and allow its sale only to persons 18 years of age or older.

L.A.M.C. § 68.03(f) – Bus Bench Permit – Fees – Renewal – Graffiti Removal

Any permittee shall be responsible for the removal of graffiti from any bench installed pursuant to such permit and the failure to so remove such graffiti upon request of the Department shall be grounds for revocation of the permit. (Former second Subsec. (e) relettered by Ord. No. 168,997, Eff. 9/17/93.)

L.A.M.C §91.8104. Basic Maintenance And Repair Of Existing Buildings and Premises (Added by Ord. No. 171,175, Eff. 7/25/96)
Every existing building, structure, premises or portion thereof shall be maintained in conformity with the code regulations and Department approvals in effect at the time of such construction and occupancy unless specifically exempt by written approval of the Department.
Every existing building, structure, or portion thereof shall be maintained in a safe and sanitary condition and good repair. The premises of every building or structure shall be maintained in good repair and free from graffiti, debris, rubbish, garbage, trash, overgrown vegetation or other similar material.
		
L.A.M.C §91.8904. Specific Provisions For Vacant Property Graffiti Removal (Amended by Ord. No. 171,175, Eff. 7/25/96)
It shall be unlawful for the owner or person in control of a parcel of land, to allow to exist a vacant building or structure which is open to unauthorized entry on that land.  The entire building or structure shall be securely maintained … The property so fenced shall be conspicuously posted with a “No Trespassing” sign pursuant to Section 41.24 of this Code.

It shall also be unlawful for the owner or person in control to allow exist any graffiti on a building or fence when that graffiti, as defined in Section 49.84 of this Code, is visible from a public street or alley.  It shall also be unlawful if the owner or person in control refuses to consent to the removal of graffiti by the City after being notified by the Department that the City intends to remove the graffiti.

Owners, whose property displays graffiti, shall completely remove the graffiti by washing, sandblasting or chemical treatment or shall completely and uniformly cover or otherwise obscure the graffiti with paint or other approved materials.

LIABILITY 

LAMC § 49.85. Civil Liability
Irrespective of, and cumulative to any criminal conviction for an act of graffiti or any final adjudication by the Juvenile Court or placement on a supervised program by the probation officer under the provisions of the Welfare and Institutions Code of the State of California for such act, any person who commits an act of graffiti visible from a public street, alley way, including a public freeway, shall be liable in a Civil action brought by the City Attorney in an amount not exceeding One Thousand Dollars ($1,000.00), due consideration being given to the following factors in determining the amount of penalty:
Costs to the City relating to cleanup of graffiti caused by such person.
Special costs to the City in the form of the payment of any reward in connection with any criminal action against such person.
In addition to A and/or B above, the degree of offense to the public as determined by the magnitude, form and visual prominence of the graffiti.
In addition to A and/or B above, the history of previous violations by the person committing graffiti.

LAMC § 49.86. Disposition of Penalties Collected
			All penalties collected shall be used solely to fund the graffiti reward 
			program and shall be placed in the vandalism and Graffiti Reward Trust Fund 
			established pursuant to Section 19.1291 of the Los Angeles Administrative 
			Code.
[bookmark: _Hlt132104854][bookmark: ASAppendicesB]
APPENDIX B
[bookmark: _Hlt132350478]PROSECUTING AND DOCUMENTING “TAGGER CREWS” AS A CRIMINAL STREET GANG FOR P.C. 186.22 – STEP ACT 

Prosecuting a “TAGGER CREW” as a GANG using the STEP ACT
P.C. § 186.22

P.C. §186.22(f) definition of a CRIMINAL STREET GANG is items 1-4:

1. The gang is an ongoing association, organization, or group of three or more people
2. The gang has a common name or identifying symbol
3. One of the gang’s primary activities is one the 25 crimes listed in P.C. §186.22(e)
4. Members engage in a pattern of criminal activity (2 predicate acts within 3 years of each other, by members of the gang)

5. The TAGGER CREW’S primary activities are usually Felony Vandalism, but can sometimes be some of the other 25 crimes listed in P.C. §186.22(e), like assault with a deadly weapon (P.C. §245), if the group has become violent.
6. Pattern of criminal activity is usually shown by Felony Vandalism convictions by members of the TAGGER CREW.  These are known as Predicate Acts.


The following pages are the current form from LAPD SOSD, to be used for adding a gang to CalGangs.

All this form requires is that the gang officers have documented ten (10) names and that they can articulate some basic data about the gang.  

Your officers just need to fill out the form and fax it to SOD.  SOD says they can have a new gang input into CalGangs basically the same day that your officers submit the request.

Rampart has been successful in this approach, and in putting STEP enhancements on “taggers.”

[bookmark: PeoplevJohnson]San Francisco Prosecutors successfully prosecuted a tagger crew as a criminal street gang in People v. Johnson, 120 Cal. App. 4th 950 (2004), which was upheld on appeal.  The key to the case was the excellent documentation law enforcement did on the tagger crew.  Prosecutors interested in receiving copies of the appellate briefs may e-mail L.A. City Attorney Jodi Galvin at Jodi.Galvin@lacity.org.


[bookmark: _Hlt132379104][bookmark: ASAppendicesACalGang]CAL/GANG SYSTEM
REQUEST TO ADD A GANG
	

DATE: ______________________________

GANG NAME: __________________________________________    GANG TYPE: _____________________

RACE: _______________  AKA/SUBSET: _____________  APPROX. MEMBERSHIP: _________________

GANG AREA-CITY, DIVISION/AREA & RD: ___________________________________________________
______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

GANG SYMBOL/GRAFFITI: _________________________________________________________________

HISTORY AND ACTIVITY:__________________________________________________________________
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

REQUESTING AGENCY: _________________________________  ORI# _____________________________

AGENCY ADDRESS & PHONE: ______________________________________________________________
__________________________________________________________________________________________

REQUESTING OFFICER, DIVISION/AREA, ASSIGNMENT & SERIAL NUMBER:
__________________________________________________________________________________________

REQUESTING OFFICER SIGNATURE: ________________________________________________________

CRASH/GANG UNIT SUPERVISOR APPROVING: ______________________________________________

COMMENTS: ______________________________________________________________________________
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
See back for detailed instructions to complete request form.


CAL/GANG SYSTEM
REQUEST TO ADD A GANG
FORM INSTRUCTIONS

Gang name should be spelled out completely.

Gang Type:  Asian, Blood, Crip, Turf (Hispanic), White, Stoner, Tagger or Other Black (Black gang not claiming Blood or Crip).

Race:  Should be the primary race of the gang.  If more than one race then indicate with a slash (Black/Hispanic).

AKA/Subset:  Indicate other names the gang uses or any subsets within the gang.
Also if this gang has used another name in the past.

Approximate Membership:  Estimate the current membership of this gang.  To add a new gang to the system there shall be at least 10 active documented members.

Gang area-City, Division/Area & RD:  This information is important to track the growth and expansion of the gang.  All cities, divisions and reporting districts should be included, along with hangout locations.

Gang symbol/graffiti:  What the symbols and graffiti will look like, the initials, the slang term, the gang name in another language.  Anything that can link graffiti or symbols to this gang.

History and activity:  A brief history of the gang.  How long have they been around, why they were formed, what are they involved in criminally, who are their allies and enemies.

Comments:  Any additional information.

Completed requests should be mailed or faxed to Detective Support Division, Career Criminal Apprehension Section CAL/GANG at Mail Stop 932, Fax Number (213) 847-1798.  Questions should be directed to Staff at (213) 847-1610.
[bookmark: _Hlt132379317][bookmark: _Hlt133418541][bookmark: ASAppendicesBArticle]
Article
[bookmark: _Hlt133418569]
“But No One Saw Him Do It!”:
The Challenge of Prosecuting Taggers
by Karen Bell and Dwight Waldo

We all cringe when we look at vandalism cases involving graffiti where there is no witness to the crime, no admission, and therefore, little hope of prosecution. It is even more frustrating when you know who the perpetrator is but you have insufficient evidence to proceed. Graffiti is a serious problem (serious enough to now be a felony if the damages are $400 or more) that adversely affects neighborhoods and businesses. Walls covered with tagging deter new businesses, and potential customers hesitate to patronize businesses where tagging is prevalent. Walls of graffiti have a negative impact on homes sales as well. So is there any hope of prosecuting these cases when there is no witness to the crime and the suspect declines to accept responsibility for the damage? You bet there is!

In San Bernardino County, we have had success prosecuting graffiti cases in Juvenile Court because the local police department has made a special effort to identify taggers and develop expertise in the general psychology of tagging. Officers have attended training, collected information, created a database of taggers and tagging crews in their jurisdiction, and are able, based on the familiarity with the monikers used, to render an expert opinion about who put a particular tag on a wall. The opinion is based on the use of monikers by taggers. Others have qualified in court as expert witnesses on graffiti and tagging and identified the responsible minors without an admission or a witness to the act. We have completed several bench trials in the past year with successful results.

The graffiti created by taggers is different than that done by gang members. Taggers who associate with “tagging crews” have monikers they use exclusively, and their purpose is to gain “fame.” The focus of their criminal activity is to become “famous” within their culture. Thus, the same moniker is not shared by another tagger within the same geographical area.

If you think that this is just a bunch of kids messing around with spray paint, check out the graffiti web site at www.artcrimes.com1. You will find photos, events, and chat rooms around the world where graffiti “artists” or “writers”2 communicate with each other, send compliments, and discuss future plans and law enforcement efforts to stop them. It is an eye-opening experience to see
the sophistication and energy being directed toward vandalism.

So how can you proceed in a case where you have no witness and the suspect does not admit to the crime? Your first question should be: Is this graffiti done by a gang or a tagging crew3? Gang graffiti does not lend itself to an expert opinion about who did it. Gangs and taggers mark
territories for different reasons, and gang monikers may be used by more than one person, making identification uncertain.

The next issue you face is whether your police agency has gathered the information and developed expertise to identify a tagger. Unless they have been trained in that area and have devoted time to collecting the information on local taggers, police will be unable to qualify as experts for purposes of identification. A real commitment of time and effort is necessary to learn who the taggers are in a community, identify them by name and moniker, and continually update information about the tagging crews and members. An expert opinion is based on prior personal contacts, admissions, information from probation officers, prior convictions for vandalism where the same moniker was used, other police reports, and fellow taggers who provide information.

Learning the language of taggers and what motivates them to do what they do is essential. Spend time on the web reading the chat room conversations, and look at the events posted. All of it provides insight into why this crime happens and what you need to establish in direct examination with your expert to convince the court this is not magic and mirrors. There are “piecers,” “toyz,” “bombing raids,” “Bibles,” “roll calls,” and “props” in tagger vocabulary. Take notice of graffiti in the community, and see how it fits with what you know.

Does expert testimony work in all cases? Using experts is limited to those cases where expertise has been developed and the suspect has been identified. Will it work in front of a jury? We have filed a few cases based strictly on expertise for identification, but none have gone to jury trial, so we do not yet know.

What are the rewards of spending this much time and energy on a crime that is usually a misdemeanor? The community is the benefactor! Aggressive prosecution of graffiti is good for businesses and neighborhoods. Business people are frustrated by graffiti vandalism because it costs them money and business. They will thank you for the efforts you take on their behalf. Taggers who know they are the focus of attention sometimes go elsewhere. Moreover, there is a special satisfaction in seeing a criminal successfully prosecuted for a crime no one thought you could prove because no one saw him do it.4

ENDNOTES
1 The “Purpose” section of the website states:
In many places, painting graffiti is illegal. We do not advocate breaking the law, but we think art belongs in public spaces and that more legal walls should be made available for this fascinating art form. …Our main goals are to provide cultural information and resources and to help preserve and document the constantly disappearing paintings. We also want to spread the truth that this kind of graffiti, called “writing” is being done by artists who call themselves “writers,” not by gangs.

2 These “artists” or “writers” try to distinguish themselves from ordinary taggers and gangbangers who, unlike them, do not “piece” (a word that is short for [creating a] masterpiece which, according to the website, must generally consist of at least three colors).

3 There is even a hybrid category of vandals known as “tagbangers” (combining the words “tagger” and “gangbanger”). According to the website, tagbangers represent a new subculture from Southern California whose affiliates carry guns and slightly resemble gangs. Tagbangers are not considered “true writers” by the members of the graffiti “artists” community.

4 Wallbanging (University of Chicago Press (1999)), a book by Susan A. Phillips, served as a major resource for this article.

Karen Bell is the Chief Deputy District Attorney in San Bernardino County. She has been with the office for 23 years.

Sergeant Dwight Waldo supervises the Graffiti Task Force of the San Bernardino County Police Department.
[bookmark: vandalismnotinpresenceofofficer]
 Graffiti Vandalism Misdemeanors not committed in the presence of an officer.

Juveniles: 
W.&.I.C. §625 allows officers to arrest a juvenile if they have probable cause to believe they have been involved in criminal activity.

WELFARE AND INSTITUTIONS CODE SECTION 625

625. A peace officer may, without a warrant, take into temporary custody a minor: (a) Who is under the age of 18 years when such officer has reasonable cause for believing that such minor is a person described in Section 601 or 602, or (b) Who is a ward of the juvenile court or concerning whom an order has been made under Section 636 or 702, when such officer has reasonable cause for believing that person has violated an order of the juvenile court or has escaped from any commitment ordered by the juvenile court, or (c) Who is under the age of 18 years and who is found in any street or public place suffering from any sickness or injury which requires care, medical treatment, hospitalization, or other remedial care. In any case where a minor is taken into temporary custody on the ground that there is reasonable cause for believing that such minor is a person described in Section 601 or 602, or that he has violated an order of the juvenile court or escaped from any commitment ordered by the juvenile court, the officer shall advise such minor that anything he says can be used against him and shall advise him of his constitutional rights, including his right to remain silent, his right to have counsel present during any interrogation, and his right to have counsel appointed if he is unable to afford counsel.


Adults:   
The Riverside Police graffiti officers submit a report with a request to seek an arrest warrant when they have probable cause to believe an adult has committed a misdemeanor graffiti vandalism that wasn’t committed in their presence, according to Sergeant Dwight Waldo, Graffiti Expert, Riverside Police Department.
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APPENDIX C
RESTITUTION


[bookmark: penalcode12024amend]P.C. §1202.4(k) – AB 576 pending; should be effective Jan 1, 2010; effectively amends P.C. §1202.4(k) to create 5th category of direct victims that includes public works and public entities that paint out graffiti for purposes of criminal restitution

(k) For purposes of this section, "victim" shall include all of
the following:
   (1) The immediate surviving family of the actual victim.
   (2) Any corporation, business trust, estate, trust, partnership,
association, joint venture, government, governmental subdivision,
agency, or instrumentality, or any other legal or commercial entity
when that entity is a direct victim of a crime.
   (3) Any person who has sustained economic loss as the result of a
crime and who satisfies any of the following conditions:
   (A) At the time of the crime was the parent, grandparent, sibling,
spouse, child, or grandchild of the victim.
   (B) At the time of the crime was living in the household of the
victim.
   (C) At the time of the crime was a person who had previously lived
in the household of the victim for a period of not less than two
years in a relationship substantially similar to a relationship
listed in subparagraph (A).
   (D) Is another family member of the victim, including, but not
limited to, the victim's fiance or fiancee, and who witnessed the
crime.
   (E) Is the primary caretaker of a minor victim.
   (4) Any person who is eligible to receive assistance from the
Restitution Fund pursuant to Chapter 5 (commencing with Section
13950) of Part 4 of Division 3 of Title 2 of the Government Code.)
    (5) Any governmental entity that is responsible for repairing,
replacing, or restoring public or privately owned property that has
been defaced with graffiti or other inscribed material, as defined in
subdivision (e) of Section 594,  and  that has sustained an
economic loss as the result of a violation of Sections 594, 594.3,
594.4, 640.5, 640.6, or 640.7 of the Penal Code.
   (l) At its discretion, the board of supervisors of any county may
impose a fee to cover the actual administrative cost of collecting
the restitution fine, not to exceed 10 percent of the amount ordered
to be paid, to be added to the restitution fine and included in the
order of the court, the proceeds of which shall be deposited in the
general fund of the county.




[bookmark: CollectingCivilRestitution]I.  COLLECTING CIVIL RESTITUTION FROM GRAFFITI VANDALS AND THEIR PARENTS

A.  Civil Liability and Damages

Civil Code §1714.1:  Parents or guardians are liable for willful misconduct of minor – up to $25,000 for each tort (tagging act).

Damages include:  Police investigative costs; costs to abate, repair, clean damaged property; attorney fees (PLCM Group, Inc., v. David Drexler (2000) 22 Cal.4th 1084 [prevailing rate of community for comparable legal services]); interest at legal rate (7%).

B.  Collecting Costs (City of Riverside Experience)

	1.  Gather all information necessary to file civil lawsuit.  Specifically, gather all police and investigative reports.  Also, gather invoices from city departments relating to investigative costs and abatement costs.  The reports will provide necessary evidence and witnesses to support the lawsuit.  The invoices will support the amount of damages the city is seeking.

	2.  Send out a demand letter that demands payment within 30 days.  This is the city’s opportunity to settle the matter without the necessity of filing suit.  Many times the potential defendant will contact the city and enter into a payment plan.  All settlements should be in writing.

	3.  If defendant does not contact city to settle, then file a complaint and seek all investigative costs, abatement costs, attorney fees, and interest.

	4.  If the defendant fails to answer, then follow normal default procedures.

	5.  If defendant answers the complaint, then devise discovery plan.  Requests for Admissions are crucial in these cases.  After discovery, proceed to ADR or trial.
	
[bookmark: ASAppendicesCADDInfo]C.  Additional Information

	For additional information please contact:

	City of Riverside Office of the City Attorney
	Attn.:  Brandon S. Mercer, Deputy City Attorney
	3900 Main Street
	Riverside, California 92522
	BMercer@riversideca.gov

	Or call 951-826-5567





[bookmark: officecommunitybeautification]

OFFICE OF COMMUNITY BEAUTIFICATION
Cost of Graffiti Removal
	TYPE OF REMOVAL

	COST

	Red Curb     (requiring painting)
	$225

	Fire Hydrant     (requiring painting)
	$225

	Telephone Pole     (requiring painting)
	$225

	Light Standard Granite     (requiring painting)
	$225

	Light Standard Metal     (requiring chemical removal)
	$275

	Tree     (requiring chemical removal)
	$275

	Traffic Sign     (requiring chemical removal)
	$350

	Traffic Control Cabinet     (requiring chemical removal)
	$350

	Curb     (requiring sandblasting)
	$400

	Sidewalk     (requiring sandblasting)
	$400

	Wall     (requiring painting corner to corner)
	$400

	Private Property     (requiring chemical removal or painting & waiver of liability)
	$450

	Roof (requiring safety equipment for climbing)
	$475

	Bridge (requiring sacrificial coating & traffic control)
	$475

	Street (requiring asphalt sealer & traffic control)
	$475


NOTE-Street sign REPLACEMENT (etched) contact: ZAKI Mustafa 213 972-8436

Above is list of costs to remove graffiti within City of Los Angeles under control of the City of Los Angeles, Dept of Public Works.
       The cost of graffiti removal includes:
Cost of materials;
Cost of personnel to pickup and supervise court referrals as they remove the graffiti; 
Cost of vehicles to transport court referrals;
Cost of running equipment such as sand/water blaster.

        Restitution payments should be made out to:  
    The City of Los Angeles Graffiti Technology Fund
    Board of Public Works / Office of Community Beautification
    200 North Spring Street  City Hall, Room 356  Los Angeles, CA 90012

PERSONAL CHECKS ARE NOT ACCEPTED.  	       
Money Orders, Cashier’s Checks and Checks generated by the County Probation Department are acceptable.
      Case Number should be included on check to ensure proper credit.   

       For further information please contact:
       The City of Los Angeles Board of Public Works / Office of Community Beautification
       200 North Spring Street City Hall, Room 356, Los Angeles, CA 90012 - (213) 978-0241 fax
       	Attn:  Morgana Lasco							
      	           (213 978-0232
	 Paul Racs, Director
     	          (213) 978-0229 phone
Maria Sheets, Management Analyst II, Board of Public Works 
Tel: (213) 978-0227   Fax: (213) 978-0241  -  msheets@bpw.lacity.org

[bookmark: graffititechfund]Graffiti Reward Program

A program entitled “Graffiti Reward Program”, to be administered by the City Clerk, is established in the city Treasury.  The fund shall be for the deposit of money for, and for the payment of, rewards to persons who, in response to an offer of reward, have provided information resulting in the identification, apprehension and conviction, or a final adjudication by the Court or placement on a supervised program by the probation officer under the provisions of the welfare and Institutions Code of the State of California, of or as to any person or persons whose acts of graffiti-related vandalism or defacement as it pertains to such graffiti, have damaged or destroyed public or private property in the City of Los Angeles.

The City of Los Angeles may pay a reward of up to $1,000.00 for the information resulting in the identification, apprehension and conviction, or a final adjudication by the Juvenile Court or placement on a supervised program by the probation officer under the provisions of the Welfare and Institution Code of the State of California, of or as to any person or persons whose acts of vandalism, as that term is defined in Penal Code Section 594, graffiti or other defacement, have damaged or destroyed public or private property in the City of Los Angeles.  Vandalism and Graffiti Trust Fund (LAAC 19.129.1) 


[bookmark: restitutioncontacts]Restitution Contacts
Los Angeles Police Department 

General Telephone: (213) 485-4372

Damage on LAPD Property (excluding damage to motor vehicle)
Los Angeles Police Department 
Fiscal Operations Division
150 N. Los Angeles Street - Room 712
Los Angeles, CA 90012
Tel: (213) 485-5296

Los Angeles Police Department:  Damage to Police Vehicles (include DR#)
Los Angeles Police Department
Motor Transport Division 
C/O Nate Tibodeaux
151 N. San Pedro
Los Angeles, CA 90012 
Tel: (213) 485-3495

Department of Parks and Recreation, LA City

Primary contact: Mr. Albert Torres, Chief Park Ranger
(323) 644-6281 or by e-mail at Albert.Torres@lacity.org .
Valley Region 
Contact: Steve Barklow
Tel: (818) 756-8192


[bookmark: restitutionpayments]All restitution payments should be made out to:
City of Los Angeles, Department of Recreation and Parks and sent to the Region of the occurrence.

Metro Region-Griffith Region 3900 Chevy Chase Dr. Los Angeles, Ca. 90039 
213 847-1673  Attn: Construction - Paint Section

Pacific Region -1670 Palos Verdes Dr. N. Harbor City, Ca. 90710 
310 548-7675    Attn: Construction - Paint Section

Valley Region - 6335 Woodley Ave. Van Nuys, Ca. 91406 
818 756-8192  Attn: Construction - Paint Section

West Region - 2459 Motor Ave. Los Angeles, Ca. 90064 
310 202 2803  Attn: Construction - Paint Section

Park Rangers - 4730 Crystal Springs Dr. Los Angeles 90027 Attn: Chief Park Ranger Mr. Albert Torres, Chief Park Ranger
(323) 644-6281 or by e-mail at Albert.Torres@lacity.org .


DATE: January 26, 2009
 
 TO: Whom it may Concern
 
 FROM: Construction Division,
 Recreation and Parks Department
 
 SUBJECT: GRAFFITI ABATEMENT COSTS - Recreation and Parks Department
 
The following is a list of costs to abate graffiti from LA City property under the control of the Department of Recreation and Parks. The labor pool for this work consists of two city painters at an hourly wage of $31.81 each. Also travel time, supervision, benefits, and other city personnel with involvement such as, park staff, work order dispatch, Park Rangers and OPS are all factored in operating costs.
The materials cost of removal includes and is not limited to:
1. Cost of materials, primer $15.48 per gallon, finish paint $20.00 per gallon, graffiti remover$31.00 per gallon and miscellaneous painting supplies.
2. Transportation and maintenance.
3. Operating equipment such as sand / water pressure washer and the maintenance of this equipment.
Furthermore, often graffiti abatement work results in a square block painted look and requires additional labor and materials to restore surfaces to their original appearance before being vandalized.
 
Door                                                                                                                                $275.00
Painted wall surface (up to 600 square feet)                                                                   $425.00
Metal sign (requires chemical removal or replacement                                                  $200.00
1 Bench made of wood                                                                                                    $275.00
1 Bench made of concrete or fiberglass (requires chemical removal)                            $325.00
1 Bench made of concrete painted                                                                                  $225.00
Sidewalk or block / brick wall (requires sandblasting (up to 100 square feet)               $410.00
1 Light standard, or 1 trash dumpster, or 1 tree                                                              $225.00
Playground equipment (chemical removal w/ pressure washer or paint over)               $425.00
1 Trash can, or 1 ball diamond backstop, or 1 bleacher, or drinking fountain               $200.00
 
The above cost is for the minimum initial response; if the use of extension ladders or aerial devices are needed for the abatement this could involve additional costs.
Vandalism on Caltrans Property 

Contact: Vincent Moreno, area representative
Caltrans 
Maintenance Branch 
Graffiti Restitution 
120 South Spring Street, Room 543
Tel: (213) 897-1660

Mailbox Repainting/Replacement 

United States Postal Service
Contact: Parry Vozzello, District Manager For: 
San Fernando Valley, Ventura, Santa Clarita, Castaic, Santa Barbara, Bakersfield, Vasalia.    
Tel: (818) 374-5674

3 types of mailboxes- (prices may vary according to mailbox type)
Repaint--------------$28.00
Labels---------------$47.00

Many prices to replace mailboxes.  
Verify the type of mailbox needed and Contact Parry Vozzello. 
 
Bus Benches

First verify ownership of bus bench (exact location needed).  

Damage to Coast United Advertising Bus Benches ONLY.   
Coast United Advertising
Norman Bench Advertising 
8116 Deering Ave. 
Canoga Park, CA. 91304
Tel: (818) 313- 8644

Cost of Courtesy Bench Replacement
 
Plastic one-piece bench, top-mold construction-------------------------$395.00
Plastic bench top piece------------------------------------------------------$45.00
Plexi Glass Panel-------------------------------------------------------------$25.00
Plastic bench hardware------------------------------------------------------$35.00
Labor & Vehicle to drill concrete and install bench---------------------$85.00
Artwork & Advertising panel, including printing-----------------------$140.00
Labor & Vehicle to remove bench, haul away---------------------------$55.00
BENCH REPLACEMENT TOTAL--------------------------------------$780.00

GRAFFITI REMOVAL 

Driving time form Canoga Park (round trip) and labor ---------------$100.00
GRAFFTI REMOVAL TOTAL -----------------------------------------$100.00

Bus Shelters 

First call to verify ownership of shelter (Exact location needed)

Shelter Clean    
2514 North Naomi Street 
Burbank, CA 91504
Tel:(818) 846-1300
Fax: (818) 846-3242

CBS Outdoor (Own Shelters)
Contact: Tony Lopez
1731 Workman St.
Los Angeles, CA. 90031
Tel: (323) 222-7171 EXT. 256
Fax: (323) 222-9048

TRANSIT Shelters (City of LA Coordinated Street Furniture Program)
CBS Deceaux

Nancy Hendrix 213 608-0873
Guillermo Gonzalez 213 608-0872
Francois Nion 213 608-0910

Union Pacific 

Officer Doug Kano 323 228-0483
LT Gary Ruper 323 816 1055
1041 N. Richmond St. , LA 90033

Billboards (Must have company name and Board #)

Clear channel 323 731-5111
Viacom 323 276-7256
Van Wagner 818 508-8880

LA COUNTY PROPERTY (Includes FLOOD CONTROL area) 

LA County Public Works
900 S Fremont Ave, 9th floor
Alhambra, Ca 91803-1331

Contact: Ari Telias
Phone: 626 458-4062
Fax 626 979 5445
Email: atellias@dpw.lacounty.gov
(10% of Flood control area is covered by the Corp of Engineers---Ari Telias can provide contact for them if needed)


LA Metro Transit--restitution
One Gateway Plaza
Los Angeles, CA 90012-2952

Mail Stop # 99-10-2

Contact: Roy Romero, Principal Investigator Special Investigation Unit Risk Management
Tel: 213-922-3632
Facsimile 213-922-3879
	
[bookmark: _Hlt132350459][bookmark: ASAppendicesD]       APPENDIX D
CITY SERVICES

WE ARE ONLINE!
City services can be accessed online at
http://www.lacity.org
The website has many resources available through links to the various City departments.  The following sites may also be helpful:
www.lacity.org/cityfone
www.publiccsd.lacity.org

You can also call 311 or 1-866-4-LA-CITY, toll-free for Citywide Services.

LOCAL COUNCIL
Your local Council Office is available to help you with city related services and inquiries.  You can identify your council office and contact information by calling (213)485-1212 or by logging into the Council Office Finder on the web at:

http://citycouncil.lacity.org/map.htm


CLEAN THE NEIGHBORHOODS
The Bureau of Sanitation can help with 
BULKY ITEM CLEANUP
FREE COMPOSTING WORKSHOPS
RECYCLING
SPECIAL TRASH PICKUP

All of these programs can be reached through the sanitation hotline.

(800) 733-CITY

OFFICE OF COMMUNITY BEAUTIFICATION
Office of Community Beautification (OCB) programs are designed to empower neighborhoods and community groups.  By utilizing OCB services, participants improve their environment while building partnerships with the City of Los Angeles.  OCB challenges residents to become part of the solution and play a major role in the maintenance of their neighborhoods.

OCB has many resources available to the community including:
Graffiti Removal Services
OCB operates a graffiti hotline through which residents may report graffiti.  Work orders are referred to community-based graffiti removal programs contacted through OCB.  These agencies supervise community volunteers, as well as juveniles and adults who have received community service time for the courts.  Work is performed using pain, chemical solvents, or sandblasting, depending on the type of surface.  All services are free of charge.

Community Clean-up Assistance
OCB provides resources and materials for volunteer clean-up efforts including a limited assortment of hand tools.  OCB coordinators are available to give presentations, assist with the coordination of community events, and participate in those events.

Educational Outreach Program
OCB program focuses on graffiti prevention through education and community beautification.  The program is directed mainly at primary level school students, and is designed to help the school community understand the problem of graffiti and deter youth from graffiti vandalism.

Neighborhood Matching Fund Grant  (NMF)
www.lacity.org/bpw/ocs/nmf
The Neighborhood Matching Fund supports partnerships between the City of Los Angeles and neighborhood organizations to produce neighborhood-initiated improvement projects.  The City supplies up to a $5,000 cash match to the community’s contribution of volunteer labor, materials, professional services, or cash.

Nuisance Alley Conversion Project (NACP)
The Nuisance Alley Conversion Project approves the closure (gating) and/or conversion of alleys into mini-parks, picnic areas, gardens, or other positive uses.  A nuisance alley is defined as an alley plagued by illegal dumping, criminal or gang activity.  When completed, the closure/conversion improves the appearance of the area and creates a secure space for the residents to enjoy.

Adopt a Median
This program was designed to encourage community groups to adopt medians or parkways, for purposes of planting and beautifying.  The city will waive all required permit fees.

Adopt a Spot
Community groups are encouraged to adopt a specific location, agreeing to keep it free of litter, debris, or graffiti.  The City will provide necessary materials for the project.

Vining
OCB has established a vining program to install vines along the surfaces of walls in order to deter graffiti and beautify the City

The Paint Bank
Allows community organizations and volunteers may obtain paint for graffiti removal projects.

These programs can be accessed by visiting the OCB website located at:
www.lacity.org/bpw/ocs or by calling the OCB hotline (800) 611-CITY

Clean & Green Program

Clean & Green team members plant trees, eliminate graffiti, design murals, plant community gardens, sweep streets, clean alleys, and educate the public about recycling.

REGIONAL OFFICES

Region I:  San Fernando Valley and West Los Angeles
LA River Center
570 West Avenue 20th, Suite 150
Los Angeles, CA 90065
Office:	(323) 343-8906
Fax:	(323) 343-9376

Region II:  East Los Angeles, Pico Union, Hollywood,
North Hollywood
1403 South Union Avenue
Los Angeles, CA 90015
Phone:	(213) 637-5743
Fax:	(213) 389-3272

Region III:  South Central, South Bay, Venice
729 West Manchester Blvd.
Los Angeles, CA 90044
Phone:	(323) 971-5125
Fax:	(323) 971-5312

Central Office:
1403 South Union Avenue
Los Angeles, CA  90015
Phone:	(213) 389-3229
Fax:	(213) 389-3272

Program Director:	Irene Lopez
Executive Director:	Bruce Saito
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APPENDIX E
VOIR DIRE FOR GANG PROSECUTIONS

CITY ATTORNEY’S OFFICE
FOR INTERNAL USE ONLY
JURY QUESTIONS FOR USE IN GRAFFITI VANDALISM CASES

QUESTIONS AS TO:
KNOWLEDGE OF THE SPECIFIC VANDALIZED
Do you live in (Venice, CA)?

Have you ever visited (Ocean Front, Venice, CA)?

PAST INVOLVEMENT WITH VANDALISM PROBLEMS
Have you, or any of your family members, ever been convicted of graffiti vandalism?

Have you, or any of your family members, ever lived in a residence that suffered graffiti vandalism?

Have you, or any of your family members, ever worked in a commercial building that suffered graffiti vandalism?

Have you, or any of your family members, ever worked in, or lived near, a city/county recreational facility that suffered graffiti vandalism?

KNOWLEDGE OF COST/EXPENDITURES INVOLVED WITH VANDALISM
Are you in a business involved with either sandblasting or whitewashing of stone, concrete, or any other form of masonry?

SENTIMENTS ON GRAFFITI
Do you believe that graffiti is a form of art or artistic expression?
Do you believe that 1st Amendment Freedom of Speech Rights entitle a person to a right to graffiti?
Have you ever participated in a community watch program, a community redevelopment project, or a community clean-up project?
Do you believe that a person who adds graffiti to a wall filled with prior graffiti shouldn’t be convicted?

KNOWLEDGE OF GRAFFITI
Are you aware of any message or meaning that a graffiti vandal sends when they cross off graffiti on a wall?
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APPENDIX F
[bookmark: AttorneyName]Rockard J. Delgadillo, City Attorney
Bruce Riordan, Sr. Assistant City Attorney
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Los Angeles, CA. 90012
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF LOS ANGELES

	[bookmark: Parties]People of the State of California,
		Plaintiff,
	vs.
Lionel Farr
		Defendant(s)
	)
)
)
)
)
)
)
)
)
)
	[bookmark: CaseNumber]Case No.: 9CA00060

PEOPLE'S TRIAL BRIEF



The People of the State of California, submits the following Statement of the Case and accompanying Points and Authorities in support of the use of gang evidence in this case.
///
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///
///
///
///
///
///
///
///
///
///

I.
STATEMENT OF THE CASE
	On February 27, 2009, at approximately 9:20 p.m., LAPD gang officers were conducting a foot-beat through the University Gardens apartment complex located at 1250 W. Jefferson Boulevard.  Officers were at this location because of numerous calls for service related to narcotics activity, gang activity and robberies in that immediate area.  The area of 1250 W. Jefferson Boulevard is considered a Fruit Town Brim (“FTB”) hangout and numerous gang members have been arrested at this location for weapons and narcotics violations.  
	As the officers were walking near the center courtyard of the apartment complex, they observed the defendant, whom they immediately recognized as a self-admitted Fruit Town Brim gang member, with the moniker of “Spud.”  The defendant looked in the officers’ direction and appeared to be startled by their presence.  With a surprised expression on his face, the defendant immediately stopped and began to step backwards and turn away from the officers.  The officers had prior contact with the defendant and knew that he did not reside at any of the apartments within the University Gardens complex.  
	Due to the defendant’s actions, in conjunction with the fact that he did not reside at the location, officers detained him in order to conduct a trespass investigation.  During the course of their investigation, officers recovered a loaded, semi-automatic handgun with an extended ammunition clip attached.  When the officers recovered the firearm, the defendant spontaneously stated “hey man, its hot right now,” referring to an on-going feud between FTB and Rollin’ 30’s, a rival gang.  
II.
PENAL CODE SECTION 186.22(d)
	In response to the state of crisis caused by violent street gangs terrorizing the peaceful citizens of their neighborhoods, the Legislature enacted the Street Terrorism Enforcement and Prevention Act (STEP).  Cal. Pen. Code §186.21.  The STEP Act contains a provision that provides for increased penalties for any felony or misdemeanor which is committed for the benefit of a criminal street gang.  Cal. Pen. Code §186.22(d).  Any person who is found to have violated this section shall be punished by a minimum of 180 days in the county jail.  Ibid.
A. 	ELEMENTS OF THE STEP ACT
	Penal Code Section 186.22(d) is a sentencing enhancement and not a separate charge.  Therefore, a person must first be convicted of the underlying charge before 186.22 is triggered.  To prove a violation of 186.22(d), the people must show: (1) the defendant committed the misdemeanor for the benefit of, at the direction of or in association with a criminal street gang; and (2) the defendant had the specific intent to promote, further, or assist in any criminal conduct by gang members.		
1.	DEFINITION OF A CRIMINAL STREE GANG
A criminal street gang is defined as: (1) an ongoing organization, association, or group of three of more persons, whether formal or informal; (2) having as one of its primary activities the commission of one or more of the criminal acts that are enumerated in subdivision (e); (3) having a common name or identifying sign or symbol; and (4) whose members individually or collectively engage in or have engaged in a pattern of criminal gang activity.  Cal. Pen. Code §186.22(f).
	a.	Primary Activities 
Evidence of either past or present criminal acts listed in 186.22(e) are admissible to establish the statutorily required “primary activities” so long as the commission of one or more of those crimes is the group’s chief or principal occupations.  People v. Sengpadychith (2001) 26 Cal.4th 316, 323.  “Sufficient proof of the gang’s primary activities might consist of evidence that the group’s members consistently and repeatedly have committed criminal activity listed in the gang statute.”  Id. at p. 324.  
The “primary activities” element may be proved through the use of a police gang expert.  People v. Gardeley (1996) 14 Cal.4th 605.  In Gardeley, the People’s gang expert based his opinion on conversations he had with the defendant, fellow gang members, his personal investigations of crimes committed by members of the gang and information obtained by other members of law enforcement.  Id. at p. 620.  In addition to relying on past offenses, the gang expert may even rely on the charged offense in forming his opinion as to the primary activities of the gang.  People v. Galvan (1998) 68 Cal.App.4th 1135, 1140.  
 	b.	Pattern of Criminal Gang Activity
 A “pattern of criminal gang activity” is defined as the commission of, or conviction of, two or more of the offenses listed in Penal Code section 186.22, subdivision (e).  At least one of the offenses must have occurred after 1988 and the last of the offenses must have occurred within three years of the prior.  Cal. Pen. Code §186.22(e).  However, there is no limitation or requirement with regards to the time between the commission of the predicate offenses and the underlying charge.  People v. Fiu (2008) 165 Cal.App.4th 360, 388.
In proving the “pattern of criminal gang activity” the charged offense can be used as one of the predicate offenses.  Gardeley, supra, 14 Cal.4th 605.  Further, the predicate offenses can be committed on separate occasions, or on one occasion by two or more persons.  Cal. Pen. Code §186.22(e); People v. Loeun (1997) 17 Cal. 4th 1, 10 (requirement satisfied where People used one incident where two gang members each committed separate felony); compare People v. Zermeno (1999) 21 Cal.4th 927, 931-33 (two or more requirement is not satisfied where People used one incident where one gang member committed the offense while the other was simply aiding and abetting).  
Lastly, there is no requirement that the “predicate” crimes be gang-related.  Gardeley, supra, 14 Cal.4th at p. 622.  Neither must the persons who committed the predicate offenses be gang members at the time the predicate offenses were committed.  People v. Augborne (2002) 104 Cal.App.4th 362, 375.  
COMMISSION OF AN OFFENSE FOR THE BENEFIT OF, AT THE DIRECTION OF, OR IN ASSOCIATION WITH ANY CRIMINAL STREET GANG

The People intend on using a gang expert in order to prove that the commission of the underlying crime was done, at least in part, for the benefit of the gang.  In People v. Olguin (1994) 31 Cal.App.4th 1355, the appellate court conducted an exhaustive analysis of whether a crime was committed for the benefit of a gang.  The underlying incident was a contracted shooting which was precipitated by the crossing-out of gang graffiti.  Olguin stated that "it is difficult to imagine a clearer need for expert explication." Id. at p. 1384.  The court found that if the crime promoted "respect" for the gang or its members, a sufficient benefit has accrued to the gang and the underlying crime is sufficient for 186.22(b)(1) enhancement.  In Gardeley, supra, 14 Cal.4th at p. 620, the court relied upon expert testimony that an assault by gang members on a non-gang member in the gang's territory was a “‘classic’ example of gang-related activity.”  The Gardeley court found that a collateral result of this assault was that local residents would be frightened by the activity, and this collateral, unintended and incidental consequence of the commission of the underlying crime was sufficient to establish a benefit to the gang.  Ibid.  
This element is also satisfied if the offense was committed in association with any criminal street gang.  In People v. Ramon T. (1997) 57 Cal.App.4th 201, 202-08, the court found a crime to be committed in association with a criminal street gang based solely on testimony that several gang members acted in concert.  More recently, in People v. Morales (2003) 112 Cal.App.4th 1176, 1198, the court stated that even though the typical case may be where one gang member commits a crime alone while intending to benefit the gang, the “crucial element, however, requires that the crime be committed (1) for the benefit of, (2) at the direction of, or (3) in association with a gang.”  In the present case, the People will seek to prove that the defendant committed the underlying offense to benefit the FTB gang.    
SPECIFIC INTENT TO PROMOTE, FURTHER, OR ASSIST IN ANY CRIMINAL CONDUCT BY GANG MEMBERS

The plain language of the statute requires that the defendant have the specific intent to promote, further, or assist in any criminal conduct by gang members.  Cal. Pen. Code §186.22(d).  While it is not possible to look directly into a person’s mind to see their purpose, inferences about intent are routinely drawn from the predictable results of a person’s actions.  People v. Margarejo (2008) 162 Cal.App.4th 102, 110.  Mental intent can be discovered by how people act and what they say.  Ibid.  
Specific intent has readily been shown through expert testimony and the circumstances surrounding the underlying incident.  “Evidence of gang affiliation and activity is admissible where it is relevant to issues of motive and intent.”  People v. Funes (1994) 23 Cal.App.4th 1506, 1518.  Gang expert testimony, specifically involving gang psychology and the significance of certain actions (i.e., throwing gang signs, shouting slogans, crossing out graffiti, and wearing certain colors in certain neighborhoods, etc…) as well as expected reactions from other gang members, is an important part of this element.  See People v. Olguin (1994) 31 Cal.App.4th 1355, 1369-80.  
In the instant matter, the People will seek to opine the defendant’s intent through a logical evaluation of the defendant’s actions, statements and circumstantial evidence elicited at trial in conjunction with the use of hypothetical questions posed to the People’s gang expert.  All this is done in order to provide the jury with information from which they may infer the motive for the crime and the defendant’s intent.  The law is quite clear that through the use of hypothetical questions, a gang expert may render an opinion on the ultimate issues in the case, so long as the hypothetical questions are rooted in facts shown by the evidence.  People v. Gonzalez (2006) 38 Cal.4th 932, 946-47; People v. Gonzalez (2005) 126 Cal.App.4th 1539, 1551.  Thus, while a gang expert may not be able to testify to the subjective intent of the defendant, it is absolutely proper for the prosecution to question their expert through the use of hypothetical questions regarding hypothetical persons.  Gonzalez, supra, 38 Cal.4th at p. 946, fn.3; Cf. People v. Killebrew (2002) 103 Cal.App.4th 644.   
III.
EXPERT TESTIMONY
	The People intend to introduce evidence regarding the FTB gang and defendant’s gang membership in order to prove both the underlying charge and gang enhancement.  The evidence will consist of testimony from qualified officers with extensive training and experience working with gangs.  These experts will rely on personal experience, discussions with other officers, police reports, photographs, and other departmental resources for their testimony regarding all aspects of the FTB criminal street gang.  In addition, the People seek to prove gang membership via evidence of self-admission, identification by other gang members or family members, known associates, gang dress and appearance, tattoos, prior and subsequent gang activity, and monikers.
	A subject is proper for expert testimony when it is sufficiently beyond common experience that the opinion would assist the trier of fact.  Cal. Evid. Code §801.  The trier of fact need not be wholly ignorant of the subject matter for such opinions to be admitted.  Weller v. American Broadcasting Co. (1991) 232 Cal.App.3d 991, 1007.  The expert testimony need not even be necessary, so long as it is helpful.  People v. Cramblitt (1978) 84 Cal.App.3d 437, 445, fn. 3.
	Proper subjects for expert testimony regarding gangs include the culture and habits of criminal street gangs (People v. Olguin (1994) 31 Cal.App.4th 1355, 1370), gang sociology and psychology  (People v. Gamez (1991) 235 Cal.App.3d 957, 965-966, overruled on other grounds; People v. Gardeley (1996) 14 Cal.4th 605, 624), levels of gang involvement (People v. Valdez (1997) 58 Cal.App.4th 494, 507), how people join and quit gangs (Ibid.), the importance of territory and respect to gangs (Olguin, supra, 31 Cal.App.4th at p. 1370), the significance of graffiti and the effect of crossing it out (Ibid.), the meaning of tattoos (People v. Woods (1991) 226 Cal.App.3d 1037, 1045), where gangsters hang-out (People v. Champion (1995) 9 Cal.4th 879, 919, disapproved on another point in People v. Ray (1996) 13 Cal.4th 313, 369, fn. 2), monikers (Ibid.), gangster lingo (Ibid.), gang rivalries and alliances (Valdez, supra, 58 Cal.App.4th at p. 507), the meaning of a gang oath (People v. Roberts (1992) 2 Cal.4th 271, 298), a gang’s structures, rules and practices (Ibid.), and the primary activities of a gang (Gardeley, supra, 14 Cal.4th at p. 620). 
	Additionally, a gang expert may testify at length and in detail, sometimes reciting verbatim an extensive amount of otherwise inadmissible hearsay from written reports, information learned from others on the street, letters and statements by participants specifically relating to the origin and history of gangs in California and the United States, local gang history, characterization of relationships and interaction between local gangs, gang sociology and psychology, gang structure and membership classifications, police criteria for classifying an individual as a gang member, and expert opinion on whether the defendant is associated with a gang and whether the defendant is a member of a gang.  Valdez, supra, 58 Cal.App.4th at p. 504, 509-11.
	Valdez holds that ultimate issues like these are proper subjects of expert testimony if the trial court believes that the expert’s opinion on an ultimate issue will assist the trier of fact.  Valdez, supra, 58 Cal.App.4th at p. 507.  Likewise, Evidence Code section 805 states that “[t]estimony in the form of an opinion that is otherwise admissible is not objectionable because it embraces the ultimate issue to be decided by the trier of fact.”  See also People v. Wilson (1944) 25 Cal.2d 341; Gardeley, supra, 14 Cal.4th 605; People v. Doss (1992) 4 Cal.App.4th 1585.
	Expert testimony may also be premised upon material that is otherwise not admitted into evidence so long as it is material of a type that is reasonably relied upon by experts in the particular field in forming their opinions.  Gardeley, supra, 14 Cal.4th at p. 618; Cal. Evid. Code §802.  Thus, the opinion of a gang expert may be based on police reports, field interview cards, discussions with other peace officers (especially other gang experts such as Special Enforcement Unit/Gang Detail officers), and conversations with gang members, rival gang members, and civilians in the community.  See, e.g., Valdez, supra, 58 Cal.App.4th at p. 509-11.  
The Valdez decision makes the permissible scope of expert testimony clear as it states that the expert may recite otherwise inadmissible hearsay in open court.  Valdez, supra, 58 Cal.App.4th at p. 507.  The extent of such testimony is limited only by the discretion of the trial court, which shall be reviewed by an abuse of discretion standard.  Ibid.  Defense counsel’s objections to the credibility and reliability of otherwise inadmissible police reports as a basis for the expert’s opinion are not issues for the court but rather matters for cross examination.  Ibid.  The only restriction on this type of testimony is that the expert’s opinion must be based on material of a type reasonably relied upon by experts in the particular field in forming their opinions.   People v. Montiel (1993) 5 Cal.4th 877, 918-919; Cal. Evid. Code §801(b).
	The recent case of People v. Thomas (2005) 130 Cal.App.4th 1202 reaffirmed the central principles of Gardeley and held that expert testimony regarding hearsay documents (including police reports where the defendant was listed as the suspect, an incident report indicating that the defendant was present at a knife fight, and casual, undocumented conversations with other members of the defendant’s gang and rival gangs) did not offend the Confrontation Clause.  “[T]he Confrontation Clause ‘does not bar the use of testimonial statements for purposes other than establishing the truth of the matter asserted.’” Ibid. (quoting Crawford v. Washington (2004) 541 U.S. 36).
IV.
CROSS ADMISSIBILITY OF GANG EVIDENCE
	The California Supreme Court has recognized that evidence of gang membership is often relevant to, and admissible regarding, the charged offense.  People v. Hernandez (2004) 33 Cal.4th 1040, 1049.  “Evidence of the defendant’s gang affiliation--including evidence of the gang’s territory, membership, signs, symbols, beliefs and practices, criminal enterprises, rivalries, and the like--can help prove identity, motive, modus operandi, specific intent, means of applying force or fear, or other issues pertinent to guilt of the charged crime.”  Ibid.
 	In line with Hernandez, the appellate court, in People v. Samaniego (2009) 172 Cal.App.4th 1148, 1168, has held that “[e]vidence related to gang membership is not insulated from the general rule that all relevant evidence is admissible if it is relevant to a material issue in the case other than character, is not more prejudicial than probative, and is not cumulative.”  “Gang evidence is relevant and admissible when the very reason for the underlying crime, that is the motive, is gang related.”  Ibid.  Because “motive is ordinarily the incentive for criminal behavior, its probative value generally exceeds its prejudicial effect, and wide latitude is permitted in admitting evidence of its existence.”  Ibid. (citing People v. Gonzalez (2005) 126 Cal.App.4th 1539, 1550).  
	Where evidence concerning the substantive charge and enhancement are mutually relevant, cross-admissible, and more probative than prejudicial, it would be inappropriate to sever or bifurcate the gang enhancement.  People v. Ramirez (2009) 172 Cal.App.4th 1018, 1029.  Relying on the California Supreme Court’s findings in Hernandez, supra, the appellate court in Ramirez found that gang evidence was relevant to show motive and intent for the underlying charge (possession of narcotics for sale) by helping the jurors understand the unique sociology and psychology that may lead members of the gang to commit crimes to support the gang and enhance their own status or preserve their safety within the gang.  Ramirez¸ supra, 172 Cal.App.4th at p. 1029.  “Consequently, the trial could reasonably conclude the probative value of the gang evidence outweighed any potential prejudice.”  Ibid.
While a trial court’s broad discretion to control the conduct of proceedings furnishes the court with the authority to bifurcate, gang enhancements, by definition, are inherently connected to the underlying offense.  Ramirez, supra, 172 Cal.App.4th p. 1026.  Thus, “the party seeking severance or bifurcation has the burden to ‘clearly establish that there is substantial danger of prejudice requiring that the charges be separately tried.’”  Ibid. (citing People v. Bean (1988) 46 Cal.App.3d 919, 938).  This is true even if some of the evidence offered to prove the gang enhancement would be inadmissible at trial of the substantive crime itself.  Hernandez, supra, 33 Cal.4th at p. 1050.  In Hernandez, the California Supreme Court specifically concluded that the trial court’s discretion to deny bifurcation of a charged gang enhancement is broader than its discretion to admit gang evidence when the gang enhancement is not charged.  Ibid.  In sum, where the gang evidence would be admissible under Evidence Code Section 1101(b), to prove motive or intent, the cross-admissibility of the evidence supports joinder.  Ramirez, supra, 172  Cal.App.4th at p. 1028; People v. Marshall (1997) 15 Cal.4th 1, 28.  
V.
TATTOO EVIDENCE
	The People will seek to introduce evidence of the defendant’s gang tattoos by way of booking photographs and in-court demonstrations.  The presentation of tattoo evidence does not infringe upon any Fifth Amendment rights against self-incrimination or any other constitutional rights.  People v. Perez (1989) 216 Cal.App.3d 1346, 1350-51; People v. Breckenridge (1975) 52 Cal.App.3d 913, 936.  Accordingly, a prosecution request to have defendant display his tattoo is proper.  See, e.g., People v. Ambriz (1968) 260 Cal.App.2d 842.  Therefore, because the evidence of defendant’s tattoos is extremely relevant to gang membership, it should be admitted.
VI.
EVIDENCE CODE SECTION 352
	Evidence concerning the defendant’s association with the gang, admissions of gang membership, monikers, tattoos and appearance, as well as general testimony about the FTB criminal street gang and its activities, should be admitted over any Evidence Code 352 objection.  This is because any prejudice that such evidence may cause naturally flows from relevant, highly probative evidence.  In People v. Karis (1988) 46 Cal.3d 612, 638, the California Supreme Court, in approving the admission of highly inflammatory rape evidence, stated the following:
“The prejudice which exclusion of evidence under Evidence Code section 352 is designed to avoid is not the prejudice or damage to a defense that naturally flows from relevant, highly probative evidence.  ‘[All] evidence which tends to prove guilt is prejudicial or damaging to the defendant’s case.  The stronger the evidence, the more it is “prejudicial.”  The “prejudice” referred to in Evidence Code Section 352 applies to evidence which uniquely tends to evoke an emotional bias against the defendant as an individual and which has very little effect on the issues.  In applying section 352, “prejudicial” is not synonymous with “damaging.”’” (quoting People v. Yu (1983) 143 Cal.App.3d 358, 377.)

A trial court’s exercise of discretion under Evidence Code section 352 will not be disturbed on appeal absent a clear abuse; i.e., unless the prejudicial effect of the evidence substantially outweighs its probative value.  Karis, supra, 46 Cal.3d at p. 637 (citing People v. Allen (1986) 42 Cal.3d. 1222, 1255-6 (emphasis added)).  
In gang cases, courts have routinely allowed gang evidence over Evidence Code 352 objections where it was critical to the issues of the case.  In Woods, supra, 226 Cal.App.3d at p. 1054, the appellate court stated the following:
“We would also have to agree that evidence was highly prejudicial but only in the sense of being damaging to [the defendant’s] case.  However, we cannot agree the evidence was only minimally relevant to any legitimate purpose.  Evidence of gang membership was critical to prove both motive (retaliation for the death of fellow gang member) and intent to kill (random killings based on hatred), and therefore was central to the case.”
	
Similarly, in Olguin, supra, 31 Cal.App.4th at p. 1369-70, the appellate court held:
“While admissible evidence often carries with it a certain amount of prejudice, Evidence Code section 352 is designed for situations in which evidence of little evidentiary impact evokes an emotional bias.[Citations.]....While defendants’ gang membership and their gang's activities were prejudicial to a certain degree, the evidence was highly relevant to the prosecution’s theory of how and why Ramirez was killed.”

The instant case, like those in Woods and Olguin, is a case where any prejudice or damage to the defense naturally flows from relevant and highly probative evidence.  Therefore, the People’s use of gang evidence should be admitted over the defense’s objection.

VII.
CONCLUSION
In sum, evidence of the defendant’s gang membership and use of a gang expert are both necessary and proper in the instant matter and should therefore be admitted.

Dated:						Respectfully submitted,
						Rockard J. Delgadillo, City Attorney
						Bruce Riordan, Sr. Assistant City Attorney

						By: _______________________________
Greg Dorfman, Deputy City Attorney
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AIDING & ABETTING VS. CONSPIRACY


While the doctrines of aiding and abetting and conspiracy may be used in the same case there are times when the use of one or the other may be preferable. There are differences and similarities in the areas of intent, acts, the use of statements, withdrawal, sentencing and defenses. You must evaluate the facts of your case in the light of those differences.

Obviously, when a crime is committed the person who commits it is liable for the consequences. The principles of derivative liability contained in the theories of aiding and abetting and conspiracy may extend liability to those who do not personally commit the crime but have somehow assisted or encouraged or helped plan the commission of the crime.

[bookmark: _Toc162762967][bookmark: _Toc162763286][bookmark: _Toc162763395]I.	INTENT	

Both aiding and abetting and conspiracy are specific intent crimes. Each requires more than one person. Each requires the specific intent to join with someone else in committing a crime and conspiracy requires the specific intent that a particular crime be committed. However, under the theory espoused in Beeman, infra, and Croy, infra, an aider and abettor is liable if he only intends to encourage some criminal act and does not share the specific intent of the actual perpetrator.

A.	Aiding and Abetting requires proof that the defendant intended to assist in or encourage the crime with the knowledge that a crime was to be committed. Specifically it must be proven that the defendant:
"... with the intent or purpose of committing, encouraging, or facilitating the commission of the crime, by act or advice aids, promotes, encourages or instigates the commission of the crime.
CALJIC 3.00, 3.01
CALCRIM 400, 401
People v Beeman, (1984) 35 Cal. 3d 547
People v Hammond, (1986) 181 Cal.App.3d 463

The aider and abettor must act with the knowledge of the criminal purpose of the perpetrator and with an intent or purpose either of committing or encouraging or facilitating commission of the offense.
People v Beeman, (1984) 35 Cal. 3d 547

"It is the intent to encourage and bring about conduct that is criminal, not the specific intent that is an element of the target offense, which Beeman holds must be found by the jury.
People v Croy, (1985) 41 Cal.3 1 fn5

The defendant need not be present at the commission or attempted commission of the crime. Mere presence is not enough, however, to make a person liable. Mere knowledge that a crime is being committed and failure to prevent it is not sufficient for liability. Liability does not attach until the crime is carried out or an attempt to commit the crime is carried out.
CALJIC 3.01
CALCRIM 401
People v Nguyen, (1993) 21 C.A.4th 518 Review Denied

An aider and abettor who forms the intent after the elements of a burglary or robbery are completed but during asportation is liable for the crime as well as any crimes such as felony-murder, committed by the perpetrator which are natural and probable consequences.
People v Cooper, (1991) 53 Cal. 3d 771
People v Montoya, (1994) 7 Cal.4th 1027

B.	Conspiracy requires proof that the defendant specifically intended to join with one or more persons with the specific intent to commit a certain crime and that subsequently at least one of the alleged overt acts was committed. Once an overt act has been committed after agreement is reached criminal liability attaches.
CALJIC 6.10
CALCRIM 415
People v Backus, (1979) 23 Cal.3d 360
People v Austin, (1994) 23 Cal. App. 4th 1596 [overruled on other grounds]

An express or formal agreement need not be shown. In fact conspiracy can usually be shown by circumstantial evidence.
CALJIC 6.12
CALCRIM 415
People v Fitzgerald, (1936) 14 Cal. App. 2d 180, 201 [overruled on other grounds]
People v Moran, (1958) 166 Cal. App. 2d 410, 414
People v Superior Court, (Quinteros) (1993) 13 Cal. App. 4th 12

The existence of a conspiracy may be implied from acts of parties in carrying out a common purpose to an unlawful end.
People v Brown, (1968) 259 Cal. App. 2d 663, 671
People v Cooks, (1983) 141 Cal. App. 3d 224

The agreement, as with specific intent in any crime where it is required, may be shown by proof of conspirators declarations before the crime.
People v Collier, (1931) 111 Cal. App. 215

Mere association with other conspirators without specific intent does not confer liability, it does provide the starting point.
CALJIC 6.13
CALCRIM 415
In re Nathanial C., (1991) 228 Cal. App. 3d 990

However circumstantial evidence such as the association of parties at critical points in time is relevant as proof of conspiracy.
People v Lewis, (1963) 222 Cal. App. 2d 136

Conspiracy to commit murder requires express malice:
"We conclude that a conviction of conspiracy to commit murder requires a finding of intent to kill and cannot be based on a theory of implied malice."
People v Swain, (1996) 12 CAL.4 593


[bookmark: _Toc162762968][bookmark: _Toc162763287][bookmark: _Toc162763396]II.	ACTS	

A key difference between aiding and abetting and conspiracy is the point at which liability attaches. Aiding and abetting requires that a crime be committed or that an attempt be clearly made. Conspiracy only requires that agreement to commit a particular crime and an act toward the commission which does not have to amount to the commission or attempted commission of that crime.

A. 	Aiding and abetting requires that the defendant personally commit some act or encouragement toward the commission or attempted commission of the crime. The jury must agree on the act or encouragement. The defendant need not be present at the crime. Mere presence itself does not prove guilt.
CALJIC 3.01
CALCRIM 401

Attempts are defined in CALJIC 6.00 (CALCRIM 460). Clearly an attempt which may be aided and abetted requires more direct action.
"An attempt to commit a crime consists of two elements, namely, a specific intent to commit the crime, and a direct but ineffectual act done toward its commission.
In determining whether or not such an act was done, it is necessary to distinguish between mere preparation, on the one hand, and the actual commencement of the doing of the criminal deed, on the other. Mere preparation, which may consist of planning the offense or of devising, obtaining or arranging the means for its commission, is not sufficient to constitute an attempt. However, acts of a person who intends to commit a crime will constitute an attempt when those acts clearly indicate a certain, unambiguous intent to commit that specific crime. Such acts must be an immediate step in the present execution of the criminal design, the process of which would be completed unless interrupted by some circumstance not intended in the original design." (Emphasis added)

Conspiracy requires that one conspirator commit an overt act after the plot is hatched. It is not necessary that the defendant personally commit an overt act. This act may, but need not be, a crime. It may simply be a telephone call. I does not have to be an attempt to commit the crime. Once a single overt act has been committed the crime of conspiracy is complete. Further overt acts simply add to the proof of the conspiracy.

CALJIC 6.10
CALCRIM 415

A conspiracy conviction can occur even though the target crime planned never took place (or even legally attempted), only an overt act having been perpetrated.

	People v Solis, (1993) 20 Cal. App. 4th 264 Cert. Denied [overturned]

At least one overt act must be pleaded and proven to the jury.

People v Von Villas, (1992) 11 Cal. App. 4th 175 Cert. Denied [overruled]


Crime complete with first overt act.
People v Von Villas, (1992) 11 Cal. App. 4th 175 Cert. Denied [overruled]

	Uncharged overt acts may be proven to the jury.
P.C. §182(b)
People v. Jones, (1964) 228 Cal.2 74

	Overt acts need not be criminal acts.
CALJIC 6.10
CALCRIM 415
People v Causey, (1963) 220 Cal. App. 2d 641, 653
People v Sconce, (1991) 228 Cal. App. 3d 693

The jury does not have to unanimously agree on which overt acts were committed.

People v Godinez, (1993) 17 Cal. App. 4th 1363
People v Lopez, (1993) 20 Cal. App. 4th 897
People v Von Villas, (1992) 11 Cal. App. 4th 175 Cert. Denied [overruled]

	Mere association does not prove guilt.
CALJIC 6.10
CALCRIM 415

An act which furthered another's illegal purpose is not, in itself, sufficient to prove that the person doing the act was a member of a conspiracy.

People v Austin, (1994) 23 Cal. App. 4th 1596 [overruled on other grounds]

[bookmark: _Toc162762969][bookmark: _Toc162763288][bookmark: _Toc162763397]III.	LIABILITY	

A.	Anyone who aids and abets someone who commits or attempts to commit a crime is not only guilty of that crime or attempt but also guilty of any other crime committed by a principal which is the natural and probable consequence of the crime originally aided and abetted.
CALJIC 3.02
CALCRIM 402, 403
People v Superior Court, (Quinteros) (1993) 13 Cal. App. 4th 12

CALJIC 6.15 dealing with non-liability for the independent acts of co-conspirators does not apply to those prosecuted solely on an aiding and abetting theory. This instruction tends to limit the liability of conspirators.
CALJIC 6.15
People v Brigham, (1989) 216 Cal. App. 3d 1039
People v Anderson, (1991) 223 C.A.3 1646

B.	Each member of a conspiracy is liable for the acts of every other conspirator if the act was done in furtherance of the object of the conspiracy. A member of a conspiracy is also liable for the natural and probable consequences of any act of a co-conspirator to further the conspiracy even if such act was not intended as part of the original plan and even if the member was not present at the commission of  such an act.
CALJIC 6.11
CALCRIM 417

A defendant is liable for all acts and declarations of his co-conspirators done in furtherance of the common plan while he is a member of the conspiracy.
CALJIC 6.19
CALCRIM 419

[bookmark: _Toc162762970][bookmark: _Toc162763289][bookmark: _Toc162763398]IV.	SENTENCING	

A.	An aider and abettor stands in the shoes of the actual perpetrator of the crime and receives the same sentence.

B.	A co-conspirator also receives the same sentence as if he had committed the crime. The major exception is for attempted murder. An aider and abettor convicted of attempted murder which is willful, deliberate and premeditated receives a life sentence with parole eligibility in 7 years. A defendant convicted of conspiracy to commit murder receives a sentence of 25 to life with parole eligibility at 16 years.
P.C. §664
P.C. §182
C.D.C. MATRIX
People v Miller, (1992) 6 Cal. App. 4th 873

	C.	 Attempts – Major Difference

1.	An aider and abettor to an attempted crime may only be sentenced to one-half the term of the completed crime.
P.C. §664

2.	A conspirator is punishable in the same manner and to the same extent as if the target felony had been completed. If agreement and an overt act have been pled and proven.
P.C. §182

[bookmark: _Toc162762971][bookmark: _Toc162763290][bookmark: _Toc162763399]V.	WITHDRAWAL	

A.	Withdrawal from aiding and abetting requires that the defendant have notified the other party or other parties of his intention to withdraw and done everything in his power to prevent the commission of the crime.
CALJIC 3.03
CALCRIM 401

Withdrawal from a conspiracy simply requires an affirmative and bona fide rejection or repudiation of the conspiracy which must be communicated to the other conspirators.

CALJIC 6.20
CALCRIM 420
People v Sconce, (1991) 228 Cal. App. 3d 693

[bookmark: _Toc162762972][bookmark: _Toc162763291][bookmark: _Toc162763400]VI.	FEIGNED ACCOMPLICES	

One who pretends complicity in the commission of a crime merely for the purpose of detecting or prosecuting the perpetrator is not an accomplice.

People v Bolanger, (1898) 17 Cal. 71
People v Hicks, (1944) 62 Cal. App. 2d 859
People v Brockehurst, (1971) 14 Cal. App. 3d 473
[bookmark: _Toc162762973][bookmark: _Toc162763292][bookmark: _Toc162763401]VII.	USE OF STATEMENTS	

The use of out of court statements made by non-testifying co-defendants in a joint trial is severely limited. However, statements made by co-conspirators in furtherance of the conspiracy are generally admissible.

A. 	The use of co-defendants statements in a joint trial is limited by Aranda/Bruton rules.

People v Aranda, (1965) 63 Cal.2d 518
Bruton v United States, (1968) 391 U.S. 123

B.	Co-conspirators statements made during the conspiracy and in furtherance of it are fully admissible in joint or separate trials. Aranda/Bruton do not apply. Statements to police after arrest are generally not admissible because they are not in furtherance of the conspiracy and usually made after the conspiracy has ended.

EVIDENCE CODE 1223
CALJIC 6.10.5
CALCRIM 416
People v Jeffrey, (1995) 37 Cal. App. 4th 209

There is no hard and fast rule as to when statements made after the apprehension may be admissible.
People v Hardy, (1992) 2 Cal. 4th 86, 146

There must be a prima facie case of conspiracy in order for co-conspirators statements to be admitted.
People v Saling, (1972) 7 Cal. 3d 844
People v Steccone, (1950) 36 Cal. 2d 234
People v Jeffrey, (1995) 37 Cal. App. 4th 209

Acts done or declarations made by other conspirators prior to the defendant joining the conspiracy may be considered by the jury in determining the nature, objectives and purposes of the conspiracy.
E.C. §1223
CALJIC 6.19
CALCRIM 419
People v Sherman, (1954) 127 Cal. App. 2d 230 [overruled on other grounds]

A conspirator's statements made in furtherance of the conspiracy are admissible even though the defendant was not himself present when the statements were made.

People v Frankfort, (1952) 114 Cal. App. 2d 680
People v Martinez, (1960) 186 Cal. App. 2d 529

Under state and federal law Aranda/Bruton rule does not apply to statements made by conspirators during any furtherance of the conspiracy.
People v Noguera, (1992) 4 Cal. 4th 599

Conspiracy need not be pleaded in order for co-conspirators statements to be admissible so long as a prima facie case is shown.

People v Teale, (1965) 63 Cal. 2d 178 [overruled on other grounds]
People v Morales, (1968) 263 Cal. App. 2d 368
People v Ramirez, (1980) 109 Cal. App. 3d 529

The statements of co-conspirators are admissible even when the defendants are not joined for trial.
People v Arnold (1926) 199 Cal. 471
Bilodeau v U.S., (1926) 14 F.2d 582 Cert. Denied 47 S.Ct 245

The common design of the conspiracy may extend in point of time beyond the actual commission of the act constituting the crime such as concealing the crime, securing the proceeds thereof, or bribing or influencing witnesses.

People v Wells, (1960) 187 Cal. App. 2d 324, 331

Statements made by co-conspirators outside the defendant's presence are admissible against the defendant as long as in furtherance of the conspiracy.

People v Causey, (1963) 220 Cal. App. 2d 641 Cert. Denied 376 U.S. 959
People v Garcia, (1962) 201 Cal. App. 2d 589

	C.	When a codefendant’s statements are spontaneous statements, they are admissible over 		an Aranda/Bruton motion.

[bookmark: PeoplevSmith]People v. Smith, (2005) 135 Cal. App. 4th 914



[bookmark: _Toc162762974][bookmark: _Toc162763293][bookmark: _Toc162763402]VIII.	OTHER ADVANTAGES OF CONSPIRACY	

A.	The judge gives an opening statement for you by reading the information. Never waive this reading. Include every possible overt act in the information. These are the acts you would be presenting to prove the target offense anyway.

B.	Uncharged conspiracy may be used as a theory of liability as well as to admit co-felon's statements made during and in furtherance of the conspiracy.

C.	Both aiding and abetting and conspiracy make it easier to hold the defendants together in a joint trial. Then often contradictory defenses must be presented to the same jury.
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1. ON OR ABOUT MAY 6,1992 DANNY RAMIREZ aka "PSYKO", LEO BACA aka "KILLER"(MATON). ALBERT RODRIGUEZ aka "BIG WINO", TONY HERNANDEZ aka "PAYASO" AND JOHN VASQUEZ aka "HUERO" FROM THE "HAPPY TOWN" GANG MET AND DISCUSSED DOING "PAYBACKS" AGAINST THE "NORTHSIDE" GANG IN FURTHERANCE 0F THE CONSPIRACY IN THE COUNTY OF LOS ANGELES.

2. IN FURTHERANCE OF THE CONSPIRACY ALBERT RODRIQUEZ aka 'BIG WINO" AND JOHN VASCUEZ aka "HUERO" STOLE A WHITE FORO VAN IN THE CITY OF DIAMOND BAR IN THE COUNTY OF LOS ANGELES ON OR ABOUT MAY 6, 1992.

3. IN THE COUNTY OF LOS ANGELES ON OR ABOUT MAY 6,1992 TONY HERNANDEZ aka "PAYASO" BROUGHT A 30-06 M·1 CARBINE TO THE 7·11 ON HC~ T AVENUE IN THE CITY OF POMONA, COUNTY OF LOS ANGELES IN FURTHERANCE OF THE CONSPIRACY.

4. IN FURTHERANCE OF THE CONSPIRACY ON OR ABOUT MAY 6, 1992 TONY HERNANDEZ aka "PAYASO" CALLED LEO BACA aka "KILLER"(MATON) FROM THE TELEPHONE BOOTH AT THE 7-11 IN POMONA, COUNTY OF LOS ANGELES.

5. ON OR ABOUT MAY 6, 1992 LEO BACA aka "KILLER" (MATONl. DANNY RAMIREZ aka "PSYKO" MET HERNANDEZ AT THE 7-11 ON HOLT AVENUE IN FURTHERANCE OF THE CONSPIRACY IN THE COUNTY OF LOS ANGELES.

6. IN FURTHERANCE OF THE CONSPIRACY IN THE COUNTY OF LOS ANGELES ALBERT RODRIQUEZ aka "BIG WINO" DROVE THE WHITE FORD VAN WITH JOHN VASQUEZ aka "HUERO" IN IT TO THE 7-11 ON HOL T AVENUE IN THE CITY OF POMONA ON OR ABOUT MAY 6.1992.

7. IN THE COUNTY OF LOS ANGELES IN FURTHERANCE OF THE CONSPIRACY ON OR ABOUT MAY 6,1992 ALBERT RODRIQUEZ aka "BIG WINO", JOHN VASQUEZ aka "HUERO", TONY HERNANDEZ aka "PAYASO", LEO BACA aka "KILLER" (MATON). DANNY RAMIREZ aka "PSYKO" AND OTHER UNNAMED CO-CONSPIRATORS HAD FURTHER DISCUSSIONS ABOUT "PAYING BACK" THE "NORTHSIDE" GANG FOR SHOOTING "WEASEL".

8. ON OR ABOUT MAY 6,1992 LEO BACA aka "KILLER" (MATON) AND DANNY RAMIREZ aka "PSYKO" ENTERED THE WHITE FORD VAN IN THE COUNTY OF LOS ANGELES IN FURTHERANCE OF THE CONSPIRACY.

9. IN THE COUNTY OF LOS ANGELES IN FURTHERANCE OF THE CONSPIRACY TONY HERNANDEZ aka "PAYASO" ENTERED THE REAR SEAT OF THE WHITE FORD VAN WITH THE M·1 CARBINE ON OR ABOUT MAY 6, 1992.

10. IN FURTHERANCE OF THE CONSPIRACY DANNY RAMIREZ aka "PSYKO" DROVE THE WHITE FORD VAN TO 1093 4TH STREET IN THE CITY OF POMONA, COUNTY OF LOS ANGELES ON OR ABOUT MAY 6,1992.

11. ON OR ABOUT MAY 6, 1992 IN THE COUNTY OF LOS ANGELES LEO BACA aka "KILLER" (MATON) FIRED 13 SHOTS FROM THE M-1 CARBINE STRIKING THE HOUSE AND CAR AT 1093 4TH STREET IN FURTHERANCE OF THE CONSPIRACY.

12. IN THE COUNTY OF LOS ANGELES IN FURTHERANCE OF THE CONSPIRACY DANNY RAMIREZ aka "PSYKO" THEN DROVE THE WHITE FORD VAN AROUND THE CORNER TO 132 MISSION IN POMONA ON OR ABOUT MAY 6, 1992.

13. IN FURTHERANCE OF THE CONSPIRACY TONY HERNANDEZ aka "PAYASO" FIRES 7 SHOTS FROM THE M-1 CARBINE FROM THE REAR SEAT OF THE WHITE FORD VAN STRIKING THE HOUSE AT 132 MISSION IN POMONA AND CLARICE DAMPIER.

14. ON OR ABOUT MAY 6, 1992 DANNY RAMIREZ aka "PSYKO" DROVE THE WHITE FORD VAN TO HIGHWAY 71 AND PARCELS STREET, POMONA, COUNTY OF LOS ANGELES IN FURTHERANCE OF THE CONSPIRACY.
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	AIDING AND ABETTING
	CONSPIRACY

	INTENT

	Intent to assist or encourage some criminal act which he knows co-felon wants to commit. May be formed after some elements are completed
	-TWO FOLD-
1. Intent to join & commit crime
2. Specific Intent to commit the particular crime

	ACTS

	Crime committed or attempted
	Some act (may be non-criminal) which furthers the conspiracy after agreement reached.

	LIABILITY

	Attaches after attempt or completion. Liable for target crime if completed or attempted, plus natural and probable consequences.
	Attaches with first overt act. Crime of conspiracy complete. Liable for target crime if completed and conspiracy to commit. Plus natural and probable consequences, even if conspiracy is uncharged.

	SENTENCING

	Convicted of Target Crime = Same term as perpetrator.

Note 1: If convicted of an attempt the sentence is 1/2 the prescribed term for the crime.

Note 2: The sentence for Attempted Robbery is contained in 213 PC.

Note 3: The sentence for attempted murder is 5-7-9 years. The sentence for attempted willful, deliberate and premeditated murder is life.
	Conspiracy is a separate crime from target offense. Can be convicted of both but only sentenced on one.

Note 1: Conspirators who only attempt crime are liable for full term of target crime if convicted of conspiracy.

Note 2: Sentence for conspiracy to commit murder is 25 years to life in prison.

	WITHDRAWAL

	Must notify all co-felons AND do everything in power to prevent the crime.
	Communicate rejection or repudiation to all other conspirators.

	FEIGNED ACCOMPLICES

	Cannot be an accomplice if pretending to go along for purposes of detecting or prosecuting the perpetrator. If feigned accomplice and only one other conspirator agrees, cannot sustain conspiracy charge because 2 or more are required to share the same intent.

	STATEMENTS

	In joint trial limited by Aranda/Bruton rules

People v. Smith, 135 Cal. App. 4th 914, allows for excited utterances to be entered into the record over Aranda/Bruton and Crawford rules.
	Made in furtherance by any conspirator fully admissible against all whether joint or separate trials even if conspiracy.

People v. Smith, 135 Cal. App. 4th 914, allows for excited utterances to be entered into the record over Aranda/Bruton and Crawford rules.
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ROCKARD J. DELGADILLO, City Attorney
City of Los Angeles
MARTIN J. VRANICAR, Supervisor
Gang Prosecution and Abatement Unit
SHAWN J. NELSON, Deputy City Attorney
C.L.E.A.R. Task Force
222 South Hill Street, Sixth Floor
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Attorneys for Plaintiff, the People
of the State of California

IN THE MUNICIPAL COURT OF THE LOS ANGELES JUDICIAL DISTRICT

COUNTY OF LOS ANGELES, STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff,

v.

SAUL BRANDY SAENZ
EDWIN BENJAMIN AYALA 

Defendants.

)
)
)
)
)
)
)
)
)

Case Nos:	9CR23658
9CR23611 
POINTS AND AUTHORITIES ON AIDING AND ABETTING

Date: June 2, 1999
Time: 8:30 a.m.
Div.: 41




I.
PERSONS WHO AID AND ABET IN THE COMMISSION
OF A CRIME ARE GUILTY AS PRINCIPALS.

Penal Code Section 31 provides, in pertinent part:
All Persons concerned in the commission of a crime, whether it be felony or misdemeanor, and whether they directly commit the act constituting the offense, or aid and abet in its commission, or not being present, have advised and encouraged its commission . . . are principals in any crime so committed.

II.
KNOWING PARTICIPATION CONSTITUTES
AIDING AND ABETTING
To be an aider and abetter, the accused must act with knowledge of the criminal purpose of the perpetrator and with an intent or purpose to either commit or encourage or facilitate the commission of the offense.  If the offense requires by definition an intent to do some act or achieve some consequence beyond the actus reus, then the aider and abettor must share the specific intent of the perpetrator.  This does not require, however, that the aider and abettor be prepared to commit the offense on his or her own should the perpetrator fail to do so or that the aider and abettor seek to share the fruits of the crime.  All that is required of the aider and abettor in or order to share the perpetrator’s specific intent is that the aider and abettor, while knowing the perpetrator’s criminal purpose, give aid or encouragement with the intent or purpose of facilitating the perpetrator’s commission of the crime.  People v. Beeman, (1984) 35 Cal 3d 547, 560.
Aiding and abetting may be inferred from one’s presence at the scene of the crime and from his conduct and companionship with other responsible parties before, during, and after the commission of the crime.  People v. Durham, (1969) 70 Cal. 2d 171; People v. Moore, (1953) 120 Cal. App. 2d 303, 306.  Active participation is unnecessary.
. . . [W]hile mere presence alone at the scene of the crime is not sufficient to make the accused a participant, and while he is not necessarily guilty if he does not attempt to prevent the crime through fear, such factors may be circumstances that can be considered by the jury with the other evidence in passing on his guilt or innocence.  One may aid and abet in the commission of a crime without having previously entered into a conspiracy to commit it.  (Citations omitted) People v. Durham, Supra, at 181, citing People v. Villa, (1957) 156 Cal. App. 2d 128, 133-134.

In People v. Chavez, (1980) 26 Cal. 3d 334, the State Supreme Court pointed to defendant’s presence at the scene in finding the defendant liable as an aider and abettor over defendant’s arguments that the evidence was insufficient to sustain his conviction of Penal Code Section 245(a):
. . .[N]umerous eyewitnesses at trial testified that after an initial exchange of gang names, shots were fired from defendant’s car as it passed the parking lot where the Hazards were gathered and as it was being pursued by the police.  Defendant, of course, was arrested immediately thereafter when he left the car after it crashed.  This evidence  . . . was clearly sufficient to permit a reasonable trier of fact to conclude beyond a reasonable doubt that defendant was at least an aider and abettor in the assaults and as such was liable as a principal for the crimes.  Id. At p.362.

In People v. McDaniels, (1980) 107 Cal. App 3d 898, the court found sufficient evidence to convict the defendant of first-degree murder as an aider and abettor.  Defendant was a sixteen-year-old gang member.  He and other members of his gang drove in three cars to an area in South Central Los Angeles looking for members of a rival gang to gain retribution for a prior clash.  Four of the youths left the cars and cornered the victim next to a parked car.  As victim protested that he was not a gang member (he was in fact a church usher and a Boy Scout), a gunman fired five shots, killing the victim.  The court stated:
We are satisfied that substantial evidence exists to uphold the jury’s determination that defendant aided and abetted in the commission of the murder by assisting the perpetrator with knowledge of his wrongful purpose, or by sharing his evil intent.  [Citation]  Among the factors, which may be considered in making the determination of aiding and abetting, are: presence at the scene of the crime, companionship, and conduct before and after the offense.  [citations] In addition, flight is one of the factors that are relevant in determining consciousness of guilt.  [citations] Id. At 904.

Further specific evidence the court pointed to included defendant’s presence at a gang discussion before the venture, his departure from the scene of the crime along with all the others immediately after the shooting, and his false denial of his presence at the shooting.  Ibid.  Thus, defendant’s conviction was affirmed.  See Also, People v. Woods, (1991) 226 Cal. App. 3d 1037.
Finally, to find a party liable as a principal for purposes of aiding and abetting, it is not necessary to find that such party committed an overt act.  Thus, the court in People v. Moore, supra at 306, rejected the defense argument that because the defendant said nothing and did nothing during the progress of a robbery he was not a participant and did not aid or abet the robbery.  The court noted that the defendant’s presence could have given encouragement to his companions and acted as a deterrent to any resistance.  At pages 306-307 the Moore court reasoned:
Where two or more persons enter upon a common undertaking, whether by prearrangement or entered into on the spur of the moment, and that undertaking contemplates the commission of a criminal offense, each of the parties to the undertaking is equally guilty of the offense committed whether he did an overt act or not.

Thus, no overt act is required.  Further, evidence of conspiracy, while it may support liability under an aiding and abetting theory, is not required.  People v. Durham, supra, at 180, n.7

III.
AIDERS AND ABETTORS ARE LIABLE FOR THE
NATURAL AND PROBABLE CONSEQUENCES
OF ACTS AIDED IN OR ENCOURAGED.


An aider and abettor is not only guilty of the offense he or she intended to facilitate or encourage, but also of any reasonably foreseeable offense committed by the person he or she aided and abetted.  People v. Beeman, supra, at 560.  Whether the act committed was a natural and probable consequence of the act facilitated or encouraged is a question of fact for the jury.  Durham, supra, at 181.  The state supreme court has further explained:
It follows that a defendant whose liability is predicated on his status as an aider and abettor need not have intended to encourage or facilitate the particular offense ultimately committed by the perpetrator.  His knowledge that an act which is criminal was intended, and his action taken with the intent that the act be encouraged or facilitated, are sufficient to impose liability on him for any reasonably foreseeable offense committed as a consequence by the perpetrator.  It is the intent to encourage and bring about conduct that is criminal, not the specific intent that is an element of the target offense, which Beeman holds must be found by the jury.  [citations]  People v. Croy, 41 Cal. 3d 1, 12 n.5.

The far-reaching effects of this doctrine in a gang context are clearly illustrated in People v. Martinez, (1966) 239 Cal. App. 2d 161.  In Martinez, the defendant aided and abetted the commission of disturbing the peace (fighting in violation of Penal Code section 415) and was found guilty of murder perpetrated by a codefendant during the disturbance of the peace.  Specifically, several members of the West Side Gang, seeking retaliation for an earlier incident, went looking for a fight with members of the Park Side Gang.  Frank Martinez armed himself with a knife and David Martinez brought a dog chain.  Others were armed with sticks.  Not finding any Park Side members, three or four of the West Side group attacked two couples in the area.  During the assault, Frank Martinez stabbed one of the victims.  The court upheld David Martinez’s murder conviction on an aiding and abetting theory finding the death to be the natural and probable result of the fight with David Martinez encouraged by his presence.  Martinez, supra, at 178-179.
In People v. Gonzalez, (1970) 4 Cal. App. 3d 593, three defendants drove to a festival in Fresno.  While in the parking lot, defendant Trevino was beaten up by Pitas and Gabby Gonzalez.  Defendant Trevino told defendants Nunez and Jose Gonzalez of the attack and the defendants began following Pitas.  An argument ensued and Pitas was stabbed once in the chest by one of the defendants.  Pitas began to walk away and was followed by the three defendants.  The two defendants who had not stabbed Pitas withdrew knives from their pockets and briefly held him in their hands while they followed him.  Pitas died of a single stab wound.  Officers arrested all three defendants and recovered three knives.  Defendant Trevino had the victim’s blood on his pants leg and the knife he was seen throwing away had the victim’s blood on it.  Two eyewitnesses testified that defendant Gonzalez stabbed the victim.  Defendants Gonzalez and Nunez named Trevino as the killer and defendant Trevino named defendant Gonzales.  The court observed that the ultimate question was not which of the three defendants stabbed the victim, but whether the defendants participated in the crime either as the killer or as an aider and abettor of the killer.  In finding all three defendants liable for Pitas murder, the court viewed the defendants’ acts in their entirety and stated:
We are aware that standing alone, none of the separate acts of conduct enumerated in our statement of facts, supra, is sufficient to convict the defendants of aiding and abetting a murder.  However, each does not stand alone.  All must be viewed in combination and in context.  Thus viewed, the most reasonable interpretation of the evidence, and the one undoubtedly adopted by the jury, is that the three defendants joined in encouraging Pitas to come closer so that they could attack him.  The fact that all three carried knives, which they pulled from their pockets instantly upon Pitas being stabbed, and followed closely after the retreating Pitas, raises a strong inference that they were prepared to use their knives on Pitas, if necessary, for their own protection, or on any of Pitas friends who might come to his rescue.  While the appellants interpret the show of knives as acts of bravado, the jury was equally entitled to interpret it in the manner suggested.  Clearly, each defendant is liable for the natural and reasonable or probable consequences of any act that he knowingly aided or encouraged . . .[citations omitted]

We hold that the conduct of each appellant when viewed in context and in its totality, constitutes substantial evidence to support the jury’s verdicts and the resultant judgments of murder in the second degree upon the theory that one of the three defendants killed Pitas and the other two aided and abetted him.  We hold further that, in the absence of other alleged error . . . the judgments must be affirmed, even though the verdicts do not designate which of the three defendants was the actual killer and which were the aiders and abettors.

A further case on point is People v. Dickerson (1972) 23 Cal. App. 3d 721.  Here defendant brought friends to a food stand in order to assault the cook, a person with whom the defendant had had recent altercations.  Defendant and one friend approached with a baseball bat and began to fight with those at the stand.
Initially, defendant’s other friends, one of whom arrived with a disassembled rifle, had remained out of sight.  Shortly after the fight progressed, having assembled the rifle while behind the stand, defendant’s friend, Ferguson, shot and killed one of those at the stand.  In upholding defendant’s conviction for first-degree murder, the state Supreme Court explained defendant’s liability as an aider and abettor:
The trial court modified both the instruction as to lying in wait and as to deliberation and premeditation (CALJIC No.8.20) in one further respect.  In both, where the word defendant normally appears, the word slayer was substituted.  Thus, the jury was instructed that the killing was first-degree murder if the slayer had a deliberate and premeditated intent to kill and that it was first-degree murder if the slayer was lying in wait.  The jury was also instructed as to principals in the crime, aiding and abetting, and accomplices.

Defendant assigns the court’s modifications as error, contending that they permitted the jury to find him guilty of first degree murder without finding that he premeditated or deliberated (CALJIC 8.20), or that he shared with the slayer an intent to inflict upon the victim bodily harm involving a high probability that it will result in death . . .  (CALJIC No. 8.25) even if he knew the slayer was lying in wait.  Defendant cites Pinell v. Superior Court 232 Cal. App 2d 284 [42 Cal. Rptr. 676] for the proposition that to be responsible for the acts of the actual killer, defendant must have shared the killer’s intent.  Pinell, in turn relies on People v. Hill, 77 Cal. App. 2d 287 [175 P.2d 45].  (Pinell v. Superior Court, supra, 232 Cal. App. 2d at 287.)  Both Pinell and Hill, however, are cases in which there was no evidence that the defendant was ever aware of criminal activity until it was substantially over, or that he participated knowingly.  In the case at hand the evidence was sufficient for the jury to find the defendant led his friends to Burger Bill’s with an intent to assault Jimmy and his brothers under certain circumstances.  He clearly knew that his friends were armed with the bats and the rifle.  Defendant is chargeable with the natural consequences of his acts and those that he knowingly aided and encouraged.  [citations omitted.] And [W]hether the act committed was the natural and probable consequence of the act encouraged and the extent of the defendant’s knowledge are questions for of fact for the jury.  People v. Durham, supra, 156 Cal. App. 2d at pp 133-134.  Because there is no question here as to the sufficiency of the evidence for the jury to find that defendant aided and encouraged the conduct, which constituted first-degree murder, the court was correct in its instructions on the defendant’s liability for the killing.  (People v. Dickerson, supra, 727-729.
Also noteworthy is People v. LeGrant, (1946) 76 Cal. App. 2d 148, 153-154, where the court stated:
It need not be shown, however, that such direct perpetrator communicated his purpose to the accused in order to make him liable as an aider and abettor, for he would be liable as such if he were present, and knew the intention of the other, and either by acts, words, or gestures, aided or encouraged the commission of the crime.  However, he would be guilty only to the extent of his knowledge or of the natural and reasonable consequences of the acts aided or encouraged by him . . .
Applying the evidence herein, as it relates to the defendant Le Grant, to the foregoing rules of law, we are unable to agree that the judgment of conviction of such defendant is so lacking in evidentiary support as to require its reversal.  Le Grant was the owner and operator of the automobile from which the challenging remarks emanated.  It was within his power to have ignored the acceptance of such challenge by Casselman and to have driven on, thus entirely avoiding the violent and unlawful controversy, which he must have known, might follow if both such cars stopped.  Nevertheless, he turned into the curb ahead of Casselman, got out of his car in company with the Two Poche brothers, and stood with them at the rear of such automobile, watching the soldier approach them.  Le Grant was standing immediately adjacent to Vincent when the latter launched his vicious attack and made no effort by either word or deed to restrain the latter during any part of the ensuing proceedings.  Indeed, by his own statements, he gave active aid, encouragement, and assistance to Vincent by taking such an affirmative part as to keep other people back who might have butted in and have thus prevented the tragedy.  By doing so, he acted with full knowledge that an assault and battery was in progress, the reasonable and natural consequence of which might be a serious injury to, or possibly the death of, either or both of the combatants.  Such a course of conduct on the part of Le Grant constituted an aiding and abetting of Vincent in the unlawful assault and battery and resulting homicide, thus making him also liable as a principal for the crime of involuntary manslaughter. [citations omitted].

Finally, whether or not the defendants themselves were armed would be irrelevant as to culpability.  People v. Fleming, (1961) 191 Cal. App 2d 163, 169; People v. Montano, (1979) 96 Cal. App. 3d 221, 227.
In Montano, supra, the defendant Montanez drove up to victim Moreno in Montano’s car.  Moreno asked them where they were from and the defendants replied 18th Street.  The defendants suggested that Moreno, who was a member of the 18th Street gang, accompany them in an attack on a rival gang.  Once the victim was in the defendant’s car, the defendants revealed that they were in fact members of the Geraghty Loma gang, a rival of 18th Street.  The victim was driven to City Terrace where the defendants met with defendant Delgadillo and two girls.  Delgadillo sent the two girls away and he and Montanez ordered the victim out of the car.  Delgadillo twisted the victim’s arm and he and Montanez took the victim to a tree.  Montanez pulled handgun that he gave to Delgadillo who then shot victim Moreno in the neck.  Montenez told Delgadillo to shoot the victim again and Delgadillo then shot the victim in his cheek.  Montanez and Delgadillo then entered Montano’s car and drove off.  Montano remained in the car during the entire attack and contended that he was not liable as an aider and abettor to an attempted murder because the evidence showed that he only aided and abetted a battery and had no knowledge of the co-defendant’s intent to kill.  The court, in upholding Montano’s conviction relied on People v. Martinez, supra, and stated:
The evidence was clear that the attack upon Moreno was an aspect of gang warfare and that he was attacked on the basis on his membership in the rival 18th Street Gang.  The frequency with which such gang attacks results in homicide fully justified the trial court in the finding that homicide was a reasonable and natural consequence to be expected in any such attack.  It is therefore, clear that Montano’s guilt of aiding, and abetting an attempted murder does not depend upon his awareness that Delgadillo or Montenez, or both of them, had deadly weapons in their possession.  Montano, supra, at p.227.

Dated:					Respectfully Submitted,
ROCKARD J. DELGADILLO, City Attorney
City of Los Angeles.
MARTIN J. VRANICAR, Supervisor,
Gang Prosecution and Abatement Unit

By:	_________________________
SHAWN J. NELSON, Deputy City Attorney
C.L.E.A.R. Task Force
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APPENDIX H

UTILIZING P.C. § 272 (CONTRIBUTING TO THE DELINQUENCY OF A MINOR) IN GRAFFITI PROSECUTIONS


This section’s focus of P.C. §272 is on graffiti and gang prosecution and some of the charges that P.C. §272 can be filed with, such as:
graffiti/vandalism (P.C. §594)
violation of gang injunction through association, when both the defendant and the minor have been served (P.C. §166(a)(4))
trespass violations that would support a gang enhancement, such as a known gang location with gang graffiti and gang problems, and three or more gang members trespassing, thus creating a gang presence-but must show that defendant caused minor to trespass (i.e. called minor over, etc.)
loitering for the purpose of selling drugs (H.&.S.C. §11532)
This section does not focus on all of the uses of P.C. §272 such as parents, lewd acts, etc.


Contributing to the Delinquency of a Minor
Penal Code § 272

Elements:

Every person* who commits an act; that

Causes, tends to cause, or encourages;

A person under the age of 18** (defendant should know minor is under age of 18)
	
To become or continue to be a minor who violates the law

Is guilty of contributing to the delinquency of a minor, a misdemeanor.

*For the purposes of this statute, the term “every person” includes everyone, regardless of whether the person is an adult or a minor.  In re James P., 115 Cal.App.3d 681 (1981).  This case involved a 15 year old minor committing a lewd act on a minor under 14. This means that a minor can be charged with contributing to the delinquency of another minor.

**Defendant’s knowledge of the minor’s age is material.  People v. Atchison, 22 Cal.3d 181 (1978).  Thus, the minor’s physical appearance is relevant, particularly if he/she appears to younger or older than their chronological age.  It should also be noted whether the defendant had prior contacts with the minor.  The main focus should be on whether a reasonable person would know that the minor in question is a minor.  It is important that this be documented early in the investigation (i.e. physical descriptions of the minor).
Defenses
A mistake as to the age of the victim is a defense to a charge of contributing to the delinquency of a minor.  People v. Atchison, 22 Cal.3d 181 (1978).

In a case where a codefendant, charged with contributing to the delinquency of a minor by furnishing narcotics, told police inspector that he did not know the girls’ ages but he knew them from a certain high school and knew that they still attended that school, defendant was not entitled to acquittal on ground that he held an honest and reasonable belief that the girls were emancipated; defendant’s admissions constituted sufficient evidence that actions which took place were done with utter disregard of, or in lack of grounds of belief that the girls had reached the age of consent.  People v. Wong, 111 Cal.Rptr. 314 (1973).  Therefore it is vital that officers document information that may suggest that defendant had information that would suggest he/she knew a minor was involved (i.e. defendant knows that minor went to a certain high school).

It is no defense that the minor was already leading an idle, dissolute, and immoral life, since this section punishes acts which cause or tend to cause a minor not only to become, but to remain a delinquent.  People v. Norris, 62 Cal.Rptr. 66 (1967); People v. Lew, 78 Cal.App.2d 175 (1947).

It is no defense that the minor suffered no harm.  People v. Kinser, 99 Cal.App. 778 (1929).  The court in this case made it clear that it does not matter if the minor does not actually become a delinquent as a result of the acts of the defendant.  To wit, “guilt attaches whenever [defendant] commits such an act [which causes, tends to cause, or encourages a minor to become or remain a delinquent], independent of the success of [defendant’s] efforts, or its effects upon the minor.  In other words, the focus should be on the act(s) of the defendant, not the resulting effect on the minor.

Other Acts by the Defendant and General Surroundings
Prosecution is not limited to proof of particular acts described in respective informations, and could prove any other acts causing or tending to cause minors involved to lead an idle, dissolute, lewd or immoral life.  People v. Lowell, 77 Cal.App.2d 341 (1946).  In the named case, the defendant was charged with contributing to the delinquency of a minor for having sex with minors, and the court permitted the prosecution to offer evidence to show that the defendant gave liquor to these same minors, even though the defendant was not charged with giving them liquor, because it further showed how the defendant was contributing to the delinquency of the minors.

Evidence is permissible as to general surroundings under which the act described took place for purpose of showing that the minor was encouraged, or induced to become, or was in danger of becoming, a delinquent person.  People v. Lowell, 77 Cal.App.2d 341 (1946).  It would be very helpful in prosecutions of these cases if officers were very meticulous in documenting the surroundings of where the charged act occurred.   Note the surroundings, gang graffiti, unsanitary conditions, time - anything unsavory about surroundings.

Alcohol/Drugs
A conviction cannot be sustained where the defendant was merely walking on a street with the minor, and the minor possessed a bottle of liquor.  People v. Simon, 45 Cal.2d 645 (1955).

Prosecution for contributing to juvenile delinquency by illegally serving liquor to a minor is not precluded by the fact that prosecution for this offense is permissible under other laws.  People v. Hanford, 35 Cal.App. 799 (1918).

No offense of contributing to the delinquency of a minor can be found where a rolled-up matchbox cover, commonly used as drug paraphernalia, was found in defendant’s car where the minor was a passenger, even though it may be assumed that furnishing of narcotics or marijuana to a minor would necessarily encompass contributing to the delinquency of a minor.  In this case, the arresting officer observed that the minor passenger dropped the matchbox cover as he exited the car.  Therefore, the minor’s possession of the matchbox cover did not necessarily implicate the defendant.  People v. Superior Court, 14 Cal.App.3d 935 (1971).  Further, the court suggested that under these circumstances there must be some indication that the defendant furnished the minor with alcohol or drugs or drug paraphernalia before an inference can be drawn that there is reasonable cause to arrest the defendant for contributing to the delinquency of a minor.

Establishing Age
The age of a minor may be established by testimony of a relative or other person who is in a position to have personal knowledge of the minor’s age, like a probation officer.  People v. Koosistra, 58 Cal.App. 277 (1922).  Age can also be established through the minor’s California Identification Card or Drivers License.  If the minor is on probation, a Probation Officer can establish the minor’s age from their records.

Minor’s Testimony
A minor cannot be deemed to be an accomplice if they are not charged with the same crime as the defendant, and therefore the minor’s testimony against the defendant does not need to be corroborated.  The rationale is that the minor is a victim of the crime.   People v. DePaula, 43 Cal.2d 643 (1954).

**Please note that if the defendant and the minor are both charged with the same crime (i.e. graffiti/vandalism), they are considered accomplices, and any testimony they make against each other, must be corroborated.  (P.C. §1111)
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[bookmark: ASAppendicesI][bookmark: AppendixI]APPENDIX I
[bookmark: _Hlt133946214]
Los Angeles Administrative Code – Graffiti Technology Fund

[bookmark: LAACgraffitirecoveryfund]CHAPTER 152
	GRAFFITI TECHNOLOGY AND RECOVERY FUND

[bookmark: sec5552][bookmark: LAACnecessityoffund]	Sec. 5.552. Necessity of the Fund.

	The City's ability to photograph graffiti, retain photographs of graffiti, and identify the graffiti vandals is paramount in the City's effort to successfully implement the cost recovery procedures outlined in Chapter IV, Article 14 of the Los Angeles Municipal Code. This fund is established to assist in providing the necessary technology to promptly identify, intervene and hold accountable graffiti vandals.

[bookmark: LAACpurposeoffund][bookmark: sec5553]	Sec. 5.553. Purpose of the Fund.

	The purpose of the Graffiti Technology and Recovery Fund (Fund) is to establish
	a repository for deposit of monies derived from collection of restitution, both criminal and civil, as well as civil penalty fines, administrative fees and law enforcement investigative costs from graffiti offenders, and other sources, which are to be used for financing graffiti technology and recovery, including funding of the Graffiti Reward Program established pursuant to Section 19.129.2 of this Code. 
	The Fund may also be used for the receipt of any other donation, gift,
	contribution or similar funding source received by the City for the purposes for which this Fund is established. The acceptance of such funding shall be subject to approval of the City Council. The Controller shall establish a separate segregated account within the Fund for any monies received by the City which are subject to special requirement, qualification or condition.

[bookmark: LAACcreationandadministrationoffund][bookmark: sec5554]	Sec. 5.554. Creation and Administration of the Fund

	(a) There is hereby created and established in the Treasury of the City of Los
	Angeles a special fund to be known as the Graffiti Technology and Recovery Fund.
	(b) There is hereby established an Oversight Committee composed of the
	City Attorney, the Chief of Police and the President of the Board of Public Works, or their respective designated representatives, to recommend actions and expenditures, to identify, organize, implement and coordinate technology for the early identification, intervention and apprehension of graffiti vandals.
	(c) All monies derived from the sources identified in Sec. 5.553 shall be
	deposited into the Fund. The Oversight committee is responsible for recommending actions to provide for financing the necessary technology needed for the collection and retention of graffiti photographs and the early identification of graffiti vandals. Once the Graffiti Reward Program and necessary technology is properly funded, the remaining money in the Fund may be used to finance increased recovery and collection efforts, early intervention and prevention programs in the most affected communities or neighborhoods, and City abatement efforts.
	(d) All proposed transfers, appropriations, and expenditures from the Fund,
	including transfers from one account to another account within the Fund, must be
	submitted to the Oversight Committee for its recommendation and approved by the City Council.
	(e) The Fund shall be administered by the City Clerk, or body approved and
	designated by the Oversight Committee.
	(f) All interest and earnings on monies in the Fund shall be credited to the
	Fund and shall be used only for the purposes of the Fund. Money in the Fund shall not revert to the Reserve Fund of the City pursuant to Charter Section 344.

	Graffiti Reward Fund
[bookmark: sec191291][bookmark: LAAC191291CreationofFund]
[bookmark: LPHit2]Sec. 19.129.1.  Creation of Fund.
1.     A trust fund entitled “Vandalism and Graffiti Reward Trust Fund,” to be administered by the City Clerk, is hereby established in the City Treasury.  The Fund shall be for the deposit of money for, and for the payment of, rewards to persons who, in response to the offer of reward, have provided information resulting in the identification, apprehension and conviction or a final adjudication by the Juvenile Court or placement on a supervised program by the probation officer under the provisions of the Welfare and Institutions Code of the State of California, of or as to the person or persons whose acts of vandalism, graffiti or other defacement have damaged or destroyed property.
2.     The City may provide an appropriation to the Fund in the budget each year as a part of the appropriations to the Special Purpose Funds, and the City Council, subject to the approval of the Mayor, may appropriate other money from time to time during the year, as needed, to accomplish the payment of rewards provided for in this article.
3.     All monetary gifts, contributions or bequests accepted by the City for the purposes set forth herein shall be placed in the Fund.  All gifts, contributions or bequests to the Fund which exceed $5,000 shall be submitted to the City Council for acceptance or rejection.  All gifts, contribution or bequests of $5,000 or less may be accepted or rejected by the City Clerk.
[bookmark: sec191292][bookmark: LAAC191292ProcedureforEstablishment]Sec. 19.129.2.  Procedure for Establishment of Eligibility to Receive Reward.
1.     For the purposes of this article “graffiti” means any form of unauthorized inscription, word, figure or design which is marked, etched, scratched, drawn, sprayed, painted or otherwise affixed on any structural component of any building, structure or other facility, or upon any other property, regardless of its content or nature and regardless of the nature of the material of that structural component or property.
2.     The City of Los Angeles may pay a reward of $1,000 for information resulting in the identification, apprehension and conviction, or a final adjudication by the Juvenile Court or placement on a supervised program by the probation officer under the provisions of the Welfare and Institutions Code of the State of California, of, or as to, any person or persons whose acts of graffiti-related vandalism or defacement as it pertains to the graffiti, have damaged or destroyed public or private property in the City of Los Angeles.
3.     Any person who is providing or has provided information as to the identity of a person or persons whose act or acts of graffiti-related vandalism or defacement as it pertains to such graffiti, have resulted in destruction or damage to property in the City of Los Angeles shall complete an “Information and Application for Reward” form prepared by and available from the Office of the City Clerk.  In the event the applicant is under 18 years of age, the applicant’s parent or legal guardian must also sign the form indicating his or her consent to the submission of the application.  Upon completion, the applicant shall mail the form to the Los Angeles Police Department, hereinafter referred to as “Department,” at the address indicated on the form.  All applications must be submitted within 60 days of the date of the act referred to in the application.
4.     A determination shall be made by the Department, in consultation as necessary with the Office of the City Attorney, Office of the District Attorney, the Probation Department and the Juvenile Court, as to whether such information has resulted in the identification, apprehension and conviction, or a final adjudication by the Juvenile Court or placement on a supervised program by the probation officer under the provisions of the Welfare and Institutions Code of the State of California, of or as to any person or persons for commission of any of the acts described in Subsection 3 of this section.  If it so determines, the Department shall transmit a report to the City Council setting forth the information received, the name of the person providing such information, and recommending payment of a reward.  In the event the information resulted in a final adjudication by the Juvenile Court or placement on a supervised program by the probation officer the name of the juvenile shall not appear in the report and in all other respects the Department shall comply with the confidentiality provisions of the Welfare and Institutions Code of the State of California.  If the Department determines that no conviction or final adjudication by a Juvenile Court or placement on a supervised program has resulted from the information provided, the Department shall in writing so notify the person providing the information.  If the person receiving such notice disagrees with the determination of the Department, an appeal may be taken to the Council.  Such appeal shall set forth in writing the reasons why such person disagrees with the Department’s determination and shall request Council determination as to entitlement to a reward.  All appeals shall be submitted to the Council within 60 days after the date notification is sent.
5.     Upon review of such reports or appeals and any other information, evidence, finding or report it deems relevant, the City Council shall determine whether the information submitted resulted in the identification, apprehension and conviction, or a final adjudication by a Juvenile Court or placement on a supervised program by the probation officer under the Welfare and Institutions Code of the State of California, of or as to the person or persons responsible in whole or in part for the act or acts of graffiti-related vandalism, or defacement as it pertains to such graffiti, under consideration.  If the Council by adoption of a motion, resolution or committee report makes such determination, it shall approve the payment of a reward in the sum of $1,000 in the aggregate to the person or persons identified as having submitted information, and instruct the City Clerk to file the necessary report with the City Controller to cause the reward to be paid, as directed by Council, from the Vandalism and Graffiti Trust Fund.
[bookmark: LAAC191293PaymentLimitations][bookmark: sec191293]Sec. 19.129.3.  Payment Limitations.
1.     The determination of whether a reward shall be paid by the City shall be in the sole discretion of the City Council, and neither the provisions of Subsection 2 of Section 19.129.2 with respect to a reward payment nor the furnishing of information in response thereto shall create any legal right or claim to the payment of a reward.
2.     The Council shall have sole discretion in determining whether a reward shall be apportioned among two or more persons.  In the event more than one person is entitled to share in the $1,000 reward, the reward money shall be apportioned equally among claimants unless the Council, for good cause, determines otherwise.
3.     A reward shall be paid only to a natural person or persons and no reward or portion thereof shall be paid to any corporation, business, club or other organization either directly or by virtue of any waiver or assignment on the part of a natural person who is the recipient of a reward.
4.     No reward shall be paid to a public officer or employee whose employment includes duties of law enforcement.  Verification of eligibility shall be provided by Los Angeles Police Department.
5.     No reward shall be paid to any person who has already been or will be compensated by his or her employer or paid in some other manner for engaging in the actions which form the basis for claiming the reward.  Verification of eligibility shall be provided by Los Angeles Police Department.
6.     No reward shall be paid to any person or persons who committed or were involved in any of the acts of vandalism, graffiti or other defacement under consideration.  Verification of eligibility shall be provided by Los Angeles Police Department.
7.     No reward provided for in this Article 2 shall be paid without the provisions of the article having been first satisfied and the City Council having first adopted a motion, resolution, or committee report providing for said payment.
[bookmark: LAAC191294Interest][bookmark: sec191294]	Sec. 19.129.4.  Interest.	
Interest accruing on money deposited into the Vandalism and Graffiti Trust Fund shall be distributed by the City Treasurer to the General Fund and shall not accrue to the benefit of any one or more reward payments.
[bookmark: LAAC191295AnnualActivityReport][bookmark: sec191295]Sec. 19.129.5.  Annual Activity Report.
The City Clerk shall report to the City Council regarding and identifying all receipts into, and all expenditures out of, the Vandalism and Graffiti Reward Trust Fund, as well as the purposes for which the expenditures were made.  Each report shall cover a fiscal year and shall be submitted within 60 days after the close of said fiscal year.
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[bookmark: APPJ]APPENDIX J

USING THE INTERNET AS AN INTELLIEGENCE RESOURCE
1.    Sgt Waldo Article
2.    LAPD Contact for MySpace Info


USING THE INTERNET AS AN INTELLIGENCE RESOURCE
	

						By Sgt Waldo
									San Bernardino PD 
 

I have been involved in graffiti vandalism specifically dealing with taggers and the tagging culture since 1991. For anyone not familiar with the term tagger it simply refers to an individual who uses graffiti vandalism for the sole purpose of creating personal fame. The more exposure the graffiti vandal gets for his tag name or his crew (organized group of taggers) name the more the tagger’s or crew’s fame is enhanced within the culture. This type of graffiti is one of five commonly identified for law enforcement and prosecution purposes. The other four types are communicative, hate, gang, and art. 

When I first started dealing with the tagger culture this fame was obtained in several ways. The first was sheer volume of damage, taking into account risk and longevity of the damage. Another way was complexity and artistic design. The first might get enhanced fame by making the newspaper in either written or photo form, thus increasing the exposure of the vandal. The artistic aspect would often be featured in an underground graffiti magazine which could have worldwide exposure. 

While these two tactics are still valid for exposure they have been supplemented by access to the internet. Graffiti vandals crave the fame and exposure and therefore put up examples of their damage on the internet to get the most fame possible. Many graffiti crews have a webmaster which administers the website. This webmaster has a great deal of power as he decides what is posted. Other crews and individuals have to get past him as the gatekeeper to get their photos or information on the website. 

As law enforcement and prosecutors it is critical to monitor the internet for intelligence as well as evidence of crimes and ongoing criminal activity. One of the best websites for this is www.artcrimes.com. This website is the major graffiti website dedicated to the worldwide culture of graffiti art and graffiti vandalism. 

The alternative website for law enforcement and prosecutors is nograffiti.com. This website is oriented toward dealing with the problem of graffiti vandalism. There is a great deal of information provided on this site and it has law enforcement capabilities useful for search warrants and other investigations. 

The major source of information currently on the internet is www.myspace.com. This social networking website has extensive information useful to graffiti investigations. It has been used successfully for other investigations including stolen property, gang affiliation, and child predators. My Space has been proven to be responsive to law enforcement when presented with a search warrant or subpoena. 

There are several other websites available similar to My Space and just as applicable to investigations. These include facebook, craigslist, and photobucket. The Minnesota Joint Analysis Center recently published a social networking web site guide. This guide provides information on several websites and other useful information for investigators pursuing internet intelligence. The MNJAC can be contacted at info@icefishx.org.

Several members of our local task force were using My Space for intelligence and felt they had enough to prepare a search warrant. My team was among this group and when members of the task force were contacted no one had any experience in creating or serving this type of warrant. We were aware investigators all over the country were involved in My Space investigations and we wanted to be certain none of our actions would jeopardize their cases. 

My Space published a law enforcement search warrant manual which provides valuable information regarding what they can and cannot do as well as examples of requests for information. They can be contacted at lawenforcement@myspace.com. My Space does not allow this publication to be reproduced anywhere but through My Space. My Space will provide a copy upon request to any law enforcement agency.

A My Space search warrant is much more involved than a standard search warrant. It will take from two to three search warrants, depending on information obtained, to complete the process. The first search warrant will be to My Space requesting information on a specific account or multiple accounts. The second search warrant will “piggyback” off the first and will be sent to the Internet Service Provider. If sufficient information is obtained a third search warrant based on the first two will be prepared for a specific physical location. 

In order to preserve the integrity of the investigation sealing orders and preservation request are necessary. 

After completing several of these search warrants template forms were produced to more efficiently create and execute these warrants. These warrants have not been included here because there are many aspects of this type of warrant that must be fully understood and have not been explained here. Using the template without proper training could result in a failed investigation for the investigator. More importantly it could affect another investigation the issuing officer is not aware of.  

The San Bernardino Police Department and Graffiti Task Force believe it is important to responsibly distribute this information. If you have a need for further information regarding internet intelligence or My Space search warrants please call 909-384-5658 Tuesday through Friday. 

When conducting or completing an internet investigation it is critical this information not be released to the press. On many occasions press releases have been published explaining exactly how criminals have been identified and caught because of internet investigations. Most of these releases specifically name My Space and talk about crimes including child predators, graffiti, stolen property, gang affiliation, prostitution, narcotics and murder. While this may make great press for a few seconds it jeopardizes other internet investigations still in progress. Suspects on the internet believe law enforcement may be monitoring their activity but many will stop or change their profile after such a press release. I have read the backlash from other officers when such an article has been published and seen profiles disappear because of such poor judgment. The internet investigation is a powerful weapon and should always be treated as such. 



Note: Sgt.Waldo is a 23 year veteran of the San Bernardino Police Department with 16 years experience in graffiti and youth crimes. He teaches an 8 hour POST course on taggers and graffiti investigation which includes the information on My Space warrant preparation. He and his officers also teach classes dealing only with Internet research and My Space warrant preparation. He consults nationwide and can be reached at 909-384-5658. 


[bookmark: ASAppendicesJ1]ADDITIONAL LAPD CONTACT FOR MYSPACE

Officer Bouse #36881
Los Angeles Police Department
Operations South Bureau
Criminal Gang Homicide Group
Administrative Intelligence Group
7600 S. Broadway
Los Angeles, CA 90030
Office: (213) 485-4341
Mobile: (818) 605-8244
Email: 36881@lapd.lacity.org


































[bookmark: AAATOC]APPENDIX K

In the matter of:
The People of the State of California v. ________________________
Case number _________________
In the Superior Court of the County of Los Angeles in ____________
	   Department Number _______
The Honorable Judge or Commissioner _______________________, presiding.
.

As a condition of probation the above named defendant agrees to comply with the following terms as ordered by the court for a period of 36 months:

1.	TAGGING CONDITIONS: 

A tagging crew (criminal street gang) is defined as: Any ongoing organization, association, or group of three or more persons, whether formal or informal, having as one of its primary activities the commission of graffiti as defined in Penal Code section 594, having a common name or common identifying sign or symbol, and whose members individually or collectively engage in or have engaged in a pattern of graffiti.  Penal Code Section 186.22(f)

1. a You shall not associate with any persons known to you to be a member of a tagging crew. (Especially the _____________________________ tagging crew).
1. b You shall not associate with anyone known to you that tags or does graffiti.
1. c You shall not associate with:


1. d You shall not act in furtherance of, in association with, or for the benefit of any tagging crew.
1. e  You shall not possess any graffiti materials, including, but not limited to, spray paint cans, tips for spray cans,  marker pens, liquid shoe polish, slap tags, or etching tools, etching cream, acrylic paint, paint sticks, latex/cloth or rubber gloves.

2.	REGISTER as a gang member.  As required by Penal Code section 186.30 et seq., you shall report to the police/sheriff station which has jurisdiction in the area you reside and register within ten (10) days of the date of this order or ten (10) days from your release from custody and every time you change residence within the next 5 years.  Failure to comply with above registration requirements during the next five (5) years is a crime, Penal Code section 186.33

3.	CURFEW.  You shall abide by curfew limits as set by the court or the probation department.  You shall not be outside your residence between the hours
of _____ p.m. and _____ a.m. at any time except as set by the court or probation department to accommodate going to and from employment or emergencies or activities pre-approved by the court or probation department.

4.	SEARCH & SEIZURE.  You shall submit your person, property, place of residence, vehicle, and personal effects to search at anytime, with or without a warrant or reasonable cause, by any probation officer or peace officer per US v. Knights (2001) 534 U.S. 112.

5.	TRUE NAME AND ADDRESS.  You shall use only your true name and date of birth when questioned by any peace officer or probation officer at any time.  Your current true address is: _______________________________________________________.

6.	WEAPONS.
a)  You shall not own, carry or possess any weapons, including, but not limited to,    knives, firearms, explosives or ammunition.
b)  You shall surrender all firearms under your control at the date of this order.
c)  Except in the presence of a peace officer, you shall not remain in any building, vehicle, or in the presence of any person where dangerous or deadly weapons, firearms, ammunition, or explosives are known by you to exist.
7.	SCHOOL.  You shall not be on the grounds of any school unless enrolled in that school or with prior administrative approval.

 8.	VICTIMS & WITNESSES.  You shall not contact nor come within 100 yards of any victim(s) or witness(es) connected with this case.  (Protective order attached to court file and provided to defendant.)

9.         LOCATIONS.  You shall not come within 100 yards of the following locations:

10.	CLEAN UP CONDITIONS
a)  You shall clean up, repair, or replace the damaged property located at: _______________________________________________________.  
b)  You shall keep the following property located at: ________________________________________________________________ free of graffiti for up to one year at your expense.

11.	SUSPENSION of drivers license pursuant to Vehicle Section 13202.6

12.     WARNING, Penal Code Section 594.7 mandates incarceration in jail or prison for 3rd              violation of PC 594 graffiti, regardless of amount of damage caused if there was  any              previous  incarceration for those priors.

13.	OTHER. _____________________________________________________________ _________________________________________________________________________
_________________________________________________________________________.

14.	You shall comply with all terms, conditions of probation and orders imposed by the court.  You shall obey all laws

I HAVE RECEIVED A COPY, READ AND UNDERSTOOD THE ABOVE TERMS AND CONDITIONS OF PROBATION AND AGREE TO ABIDE BY SAME.



(Sign) ____________________________________	(Date) _______________



























[bookmark: APPENL]APPENDIX L
JUVENILE CONDITIONS OF PROBATION
(Check Conditions Being Recommended)

1. 	|_|		Obey all laws. Obey all orders of the Probation Officer and of any court.
[bookmark: Check2][bookmark: Check46][bookmark: Check47][bookmark: Check48][bookmark: Check49][bookmark: Text24]2.	|_|		Obey all instructions and orders of |_| Parents/Guardians   |_| Teacher(s)  |_|School Officials  |_|  Other      .
3.	|_|		Report to the Probation Officer as directed.
[bookmark: Check4]4.	|_|		Notify the Probation Officer before changing address, school, school schedule or place of employment.
5.	|_|		Seek and maintain training or employment as directed by the Probation Officer.
[bookmark: Check6]6.	|_|		Do not engage in      .
7.	|_|		Do not leave camp or suitable placement without permission.
[bookmark: Check8]8.	|_|		Perform       hours of work under the supervision of the Probation Officer.
9.	|_|		Attend a school program approved by the Probation Officer. Maintain satisfactory grades and attendance, and citizenship.  Promptly notify Probation Officer of every absence.
[bookmark: Check10]12.	|_|		Do not be within one block of any school ground unless enrolled, attending classes, on approved school business, or with school official, parent or guardian.
13.	|_|		Do not be out of residence between       and       except with parental consent.
[bookmark: Check12]14.	|_|		Do not stay away from residence for more than 24 hours, nor leave Los Angeles County except at times and places specifically permitted in advance by the Probation Officer.
[bookmark: Check50][bookmark: Check51][bookmark: Check52][bookmark: Check53][bookmark: Check54]15.	|_|		Do not associate with |_| co-minors  |_| anyone disapproved of by   |_| Parent  |_| Probation Officer  |_| Other      . 
[bookmark: Check14]15a.	|_|		Do not participate in any type of gang activity.
16.	|_|		Do not have any dangerous or deadly weapon in your possession, nor remain in the presence of any unlawfully armed person.
[bookmark: Check16]17.	|_|		Do not contact or cause any contact with, nor associate with the victim(s) or witness(es) of any offense alleged against you.
18.	|_|		Do not associate with children under       years except in presence of a responsible adult.
[bookmark: Check18]19.	|_|		Do not drink any alcoholic beverages.
20.	|_|		Cooperate in a plan to control abuse of alcohol, controlled substances or poisons.
[bookmark: Check20]21.	|_|		Do not use or possess narcotics, controlled substances, poisons, or related paraphernalia; stay away from places where users congregate.
21a.	|_|		Do not own, use or possess an electronic paging device.
[bookmark: Check21]22.	|_|		Do not associate with persons known to be users or sellers of narcotics/controlled substances, except with the prior written permission of the Probation Officer.
23.	|_|		Submit to urinalysis and skin checks as directed by the Probation Officer to detect the use of narcotics/controlled substances.
[bookmark: Check24]24.	|_|		Submit to testing of blood, breath or urine to detect the use of alcohol, narcotics/controlled substances or poisons whenever requested by any peace officer.
25.	|_|		Submit person, residence or property under your control to search and seizure at any time of the day or night by any law enforcement officer with or without a warrant.  [§ 790.4 WIC]
[bookmark: Check26]26.	|_|   	Cooperate in a plan for psychiatric/psychological testing or treatment.
27.	|_|		Pay $       fine to the general fund of the county through the Probation Officer in such manner as the Probation Officer shall order; plus penalty assessment and surcharge (1464 Penal Code and 76000 Government Code).
[bookmark: Check28]28.	|_|		Make reparation on all related losses as determined by the Probation Officer, including a service charge as authorized by 276(c) WIC.
28a.	|_|		Make restitution to the Restitution Fund in the amount of $        (no VICTIM LOSS).
[bookmark: Check30]29.	|_|		Do not drive a motor vehicle unless licensed and properly insured as required by law.
30.	|_|		Do not drive any motor vehicle.
[bookmark: Check32][bookmark: Check33][bookmark: Check34]31.	|_|		Do not drive a motor vehicle except to and from	|_| school 	|_| work.
32.	|_|		Surrender operator’s license to the court clerk, who shall comply with Section 13352 V.C.
[bookmark: Check36]33.	|_|		Do not use any name other than      ; do not possess or display any identification in any other name.
34.	|_|		Do not have blank checks in possession; do not write any portion of any check; do not have bank account upon which you may draw checks; do not use or possess any credit card.
[bookmark: Check38]36.	|_|		Participate in a program of counseling with or without Parent/Guardian.
37.	  |_|		Minor’s parents are ordered, pursuant to 727 WIC, to complete ten class sessions of a Parent education program on or before       and file proof of completion with Probation.
[bookmark: Check40]38.	|_|	      Spend not less than       days nor more than       days in Juvenile Hall.  
39.	|_|		Participate in the Juvenile Alternative Work Services Program for a period of       days.
[bookmark: Check45]40. 	|_|		Other      											.
41.	|_|		Participate in after school and weekend tutorial, vocational and recreational activities as directed by Probation Officer.
[bookmark: Check56]42.	|_|		Participate in the High School Graduate/GED/WIN program and make continuing progress towards completion of high school.
43.	|_|		Conditions of Probation as ordered on       remain in full force and effect except where modified herein.
[bookmark: Check58]44.	|_|		Register with the local law enforcement agency in the county in which you reside, within 10 days. [§186.32]
[bookmark: Check60]45.   |_|		Do not possess any lighters, matches, or other incendiary devices.  |_| Do not possess any spray cans, markers or other marking devices.
[bookmark: Check61][bookmark: Check62][bookmark: Check63]46.	|_|	Report to Juvenile Hall for  |_| Medical exam  |_| DNA testing on      . 	
[bookmark: Check64]		|_| Central (East Los Angeles)
[bookmark: Check65]		|_| Nidorf (San Fernando)
[bookmark: Check66]		|_| Los Padrinos (Downey) 


[bookmark: AppendixM]
APPENDIX M

NEW GRAFFITI ORDINANCE

GRAFFITI REMOVAL AND RECOVERY


[bookmark: LAMC49841purposeandintent]SEC. 49.84.1. PURPOSE AND INTENT.
	(A) The City Council of the City of Los Angeles finds graffiti on public or
	private property a blighting element that leads to depreciation of the value of property and depreciates the value of 
the adjacent and surrounding properties to the extent that graffiti creates a negative impact on the entire city.
(B) The City Council finds and determines that the power of graffiti to create fear and insecurity within the community detracts from the sense of community enjoyed by residents making graffiti both a property crime and a social crime impacting the quality of life and freedom from intimidation that citizens desire within their neighborhoods.
(C) The City Council finds and determines that the spread of graffiti often leads to violence, genuine threats to life, and the perpetuation of gangs, gang violence, and gang territories.
(D) The City Council finds and determines that graffiti is obnoxious and a public nuisance, and must be 
eliminated by means of prevention, education, and abatement to avoid the detrimental impact of such graffiti on the City and its residents, and to prevent the further spread of graffiti.
(E) The purpose and intent of the City Council, through the adoption of this Article, is to protect public and private property from acts of vandalism and defacement.

[bookmark: LAMC49842definitions]SEC. 49.84.2. DEFINITIONS.
(A) "Act of graffiti" means an act which causes any form of unauthorized inscription, word, figure or design to be marked, etched, scratched, drawn, sprayed, painted or otherwise affixed on any structural component of any building, structure or other facility or upon any other property, regardless of its content or nature and regardless of the nature of the material of that structural component or property.
(B) "Aerosol paint container" means any aerosol container, which is adapted or made for the purpose of applying spray painting, or other substance capable of defacing property.
	(C) "City" means the city of Los Angeles.
	(D) "Etching cream" means any caustic cream, gel, liquid, or solution capable,
	by means of a chemical action, of defacing, damaging, or destroying hard surfaces in a manner 
similar to acid.
	(E) "Graffiti" means any form of unauthorized inscription, word, figure or design which is 
marked, etched, scratched, drawn, sprayed, painted or otherwise affixed to or on any surface of public or private property, including but not limited to, buildings, walls, signs, structures or places, or other surfaces, regardless of the nature of the material of that structural component.
	(F) "Graffiti implement" means any implement capable of marking a surface to create graffiti, 
including but not limited to aerosol paint containers, markers, etching devices, and gum labels.
(G) "Gum label" means any material such as, but not limited to, decals, stickers, posters or labels which contain a substance commonly known as adhesive or glue, which cannot be removed from the surface in an intact condition and with minimal effort.
(H) "Marker" means any indelible or permanent marker with tips exceeding four millimeters in width or similar implement containing ink that is not water-soluble.
(I) "Owner" means any person, firm, corporation, partnership or other entity, owning property either public or private, whose name or title appears on the last equalized assessment role with the Los Angeles County Recorder's Office, or the lessee, tenant or other person having control or possession of the property.

[bookmark: LAMC49843graffitiprohibited]SEC. 49.84.3. GRAFFITI PROHIBITED.
(A) It is unlawful for any person to write, paint, spray, chalk, etch, or otherwise apply graffiti on public or privately owned buildings, signs, walls, permanent or temporary structures, places, or other surfaces located on public or privately owned property within the City.
(1) A violation of this subsection shall be subject to enforcement only through civil action, 	administrative fine, or nuisance abatement lien.
(B) It is unlawful for any person owning or otherwise in control of any real property within the City to permit or allow any graffiti to be placed upon or remain on any walls, temporary or permanent structure, places, or other surfaces located on such property when the graffiti is visible from a public street or other public or private property.

[bookmark: LAMC49844displayofaerosolpaintcontainers]SEC.49.84.4. DISPLAY OF AEROSOL PAINT CONTAINERS AND MARKER PENS.
(A) It shall be unlawful for any person who owns, conducts, operates or manages a retail commercial establishment selling aerosol containers, or marker pens with tips exceeding four millimeters in width, containing anything other than a solution which can be removed with water after it dries, to store or display, or cause to be stored or displayed, such aerosol containers or marker pens in an area accessible to the public without employee assistance in the regular course of business pending legal sale or other disposition.
(B) Nothing herein shall preclude the storage or display of spray paint containers and marker pens in an area viewable by the public so long as such items are not accessible to the public without employee assistance.

[bookmark: LAMC49845possessionofspecifiedgraffiti]SEC. 49.84.5. POSSESSION OF SPECIFIED GRAFFITI IMPLEMENTS PROHIBITED IN DESIGNATED AREAS.
(A) It is unlawful for any person to have in his or her possession any aerosol paint container or etching cream while in or upon any public facility, park, playground, swimming pool, recreational facility, or other public building owned or operated by the City unless otherwise authorized by the City, where signs forbidding such possession are displayed as provided in Subsection (B).
(B) Posting of No Possession of Graffiti Implements Signs. At least two signs shall be conspicuously 	painted or posted on the outside of every public facility, park, playground, swimming pool, recreational facility, or other public building owned or operated by the City that is subject to this regulation. The letters and numbers on said signs shall be in black lettering at least six inches high on a white background stating: 

			NO POSSESSION OF AEROSAL SPRAY PAINT OR ETCHING CREAM 
			L.A.M.C. SEC. 49.84.5

[bookmark: LAMC49846graffitideclaredapublicnuisance]SEC. 49.84.6. GRAFFITI DECLARED A PUBLIC NUISANCE.
Declaration of Nuisance. The City Council hereby declares and finds graffiti, which is visible from a street or other public or private property to be a nuisance subject to abatement according to the provisions and procedures contained herein.

[bookmark: LAMC49847graffitiremovalatcityexpense]SEC. 49.84.7. GRAFFITI REMOVAL AT CITY EXPENSE.
	(A) Authorization to Use City Funds. Whenever the Board of Public Works or its designated representative determines that graffiti is so located on public or private property within the City so as to be capable of being viewed by persons utilizing any public right-of-way in the City, the Board of Public Works or its designated representative is authorized to provide for the removal of the graffiti solely at the City's expense, without reimbursement from the property owner upon whose property the graffiti has been applied.
(B) Limitations to Use of City Funds. The use of City funds as authorized in this section is limited to the following cases.
(1) The Board of Public Works or its designated representative must approve each proposed use of City funds for the removal of graffiti.
(2) In removing the graffiti, the painting or repair shall be limited to the minimum necessary to properly restore the defaced area.
(3) Where a structure is owned by a public entity other than the City, the removal of the graffiti may be authorized only after securing the consent of the public entity having jurisdiction over the structure as set forth in subsection (C), below.
(4) Where a structure is privately owned, the removal of the graffiti by City personnel or by a private contractor under the direction of the City may be authorized only after securing the consent of the owner as set forth in subsection (C), below.
(5) The City reserves the right to recover City costs and expenses pursuant to this chapter, Penal Code Section 594, et seq., Code of Civil Procedure Section 731, Civil Code Section 1714.1, Government Code Section 38771, et seq., Welfare and Institutions Code Section 742.10 et seq., and any other remedies provided by law.
(C) Securing Consent. The City shall obtain the written consent of the owner of the affected public or private structures prior to removal of graffiti. Owners may consent in advance to City entry onto private property for graffiti removal purposes. The City will make forms for such consent available. The consent form shall be approved by the City and shall:
(1) Authorize entry of City employees or contractors on the affected property to accomplish the removal of the material;
(2) Assign to the City any cause or causes of action which the owner may have against any person or persons who deface said property with graffiti; and
(3) Hold the City, its officers, employees and contractors harmless from all liability arising out of the entry on the property or the work of removing the material.
(D) In any instance where the owner of the affected property or structure caused, materially contributed, or voluntarily consented to the placement of the graffiti, the owner may be held financially responsible pursuant to Section 49.84.8 of this Article.

[bookmark: LAMC49848remedieswhenownerrefusestoconse]	SEC. 49.84.8. REMEDIES WHEN OWNER REFUSES TO CONSENT.
(A) Vacant Property. If the City requested consent from an owner to remove or abate graffiti and that owner refused or failed to consent, the City may commence abatement and cost recovery proceedings for the removal of the graffiti pursuant to the provisions of Section 91.8904 et seq. of this Code, and any other remedies provided by law.
(B) Occupied Buildings and Premises. If the City requested consent from an owner to remove or abate graffiti and that owner refused or failed to consent, the City may pursue other remedies provided by this Article, Section 91.8903 et seq. of this Code, and any other remedies provided by law.

[bookmark: LAMC49849cityfundstoberecovered]SEC. 49.84.9. CITY FUNDS TO BE RECOVERED.
	(A) Recovery of Costs. The City shall recover all costs incurred to remove graffiti and repair or replace graffiti damaged real or personal property within the City. These costs may be recovered as follows:
(1) Criminal Prosecution. A person who suffers a conviction for committing an act of graffiti who is granted probation, or any minor who is found to be a person described in California Welfare and Institutions Code Section 602 as a result of committing an act of graffiti shall make restitution to the victim, in addition to any other penalties prescribed by law.
		(2) Civil Action.
(a) Adult Defendants. The City Attorney may bring and maintain a civil action in the name of the City of Los Angeles in the Superior Court to obtain a money judgment against the defendant for any amount not ordered or collected by the criminal court, including, but not limited to, all attorney's fees, court costs, and civil penalties incurred in connection with the civil prosecution of any claim for damages or reimbursement.
(b) Juvenile Offender. The City Attorney may bring and maintain a civil action in the name of the City of Los Angeles in the Superior Court to obtain a money judgment against the juvenile offender and/or his or her parent(s) or guardian(s) having custody and control of the minor for any amount not ordered or collected by the juvenile court, including, but not limited to, all attorney's fees, court costs, and civil penalties incurred in connection with the civil prosecution of any claim for damages or reimbursement.
(c) Parental Liability. Any parent or legal guardian of a minor shall be personally liable for any and all costs to the City or any person or business incurred in connection with the removal of graffiti caused by conduct of said minor, and for all attorney's fees, court costs, and civil penalties incurred in connection with the civil prosecution of any claim for damages or reimbursement up to twenty-five thousand dollars ($25,000).
(3) Administrative Hearing. An administrative order may be sought for violations relating to graffiti offenses against the responsible person(s) and/or, if the responsible person is a minor, against the parent(s) or guardian(s) having custody and control of the minor.
(4) Lien and Personal Obligation. The expense of abating the graffiti nuisance shall constitute a lien against, and be a personal obligation of, the minor or other person creating, causing, or committing the nuisance. The parent(s) or guardian(s) having custody and control of the minor shall be jointly and severally liable with the minor for the expense of abatement.
	(B) Selecting the Remedy. Selecting the appropriate remedy to be sought lies within the sole discretion of the Los Angeles City Attorney's office and shall be consistent with the purpose and intent of this Article. This includes, but is not limited to, alternative sentencing options, such as parenting classes, counseling, and other forms of remedial education.
	(C) Disposition of Funds Collected. All funds collected pursuant to this section shall be deposited into the Graffiti Technology and Recovery Fund established pursuant to the Los Angeles Administrative Code Sections 5.552, 5.553 and 5.554. These monies shall be utilized for the purposes authorized for expenditure from that Fund.
	(D) Remedies Not Exclusive. Remedies provided for the enforcement of this Article are in addition to and do not supersede or limit any and all other remedies	provided by law. The remedies provided herein are cumulative and not exclusive.

[bookmark: LAMC498410administrativehearing]SEC. 49.84.10. ADMINISTRATIVE HEARING.
	(A) Administrative Fines.
(1) Whenever an enforcement officer determines that a violation of a provision of this Article has occurred, the enforcement officer is authorized to issue a notice of violation to the responsible person(s). If the responsible person is a minor, the enforcement officer is authorized to issue a notice of violation to the parent(s) or guardian(s) having custody and control of the minor.
(2) Each violation of any provision of this Article and each separate offense designated by this Article shall be subject to an administrative fine, as provided for in this Section.
(3) The amount of the administrative fine shall be determined by the enforcement officer, based upon the penalty schedule set forth in Subdivision (4) of this Section, subject to the following limitations:
(a) Where the violation would otherwise be an infraction, the administrative fine or penalty shall not exceed the maximum fine or penalty amounts for infractions set forth in subdivision (b) of Section 36900 of the California Government Code.
(b) For all other violations of this Article, the amount of the administrative fine shall not exceed one-thousand dollars ($1,000).
(4) The administrative fine levied for a violation of this Article shall be in the following amounts:
			(a) For the first offense by a fine of two hundred dollars ($250); or
			(b) For a second offense by a fine of five hundred dollars ($500); or
(c) For a third or any subsequent offense by a fine of one thousand dollars ($1,000).
	(B) Service Procedures for Issuing Administrative Citations. An administrative citation in a form approved by the City may be issued to the responsible party by an enforcement officer for violations of those sections set forth in this Article in the following manner:
(1) Personal Service. In any case where an administrative citation is issued to an individual the 	enforcement officer shall attempt to:
(a) Locate the individual and serve the administrative citation to the responsible person 	or party. If the responsible person is a minor, the enforcement officer shall also attempt to serve the administrative citation on the parent(s) or guardian(s) having custody and control of the minor.
(b) Obtain on the administrative citation the signature of the person in violation of this 	Code.
(c) If the responsible person or party served refuses or fails to sign the administrative 	citation, the failure or refusal to sign shall not affect the validity of the citation or of subsequent proceedings.
(2) Service of Citation by Mail. If the enforcement officer is unable to locate the responsible person for the violation, the administrative citation shall be mailed to the responsible person by certified mail, postage prepaid, return receipt requested. If the responsible person is a minor, the administrative citation shall be mailed to the parent(s) or guardian(s) having custody and control of the minor by certified mail, postage prepaid, return receipt requested. Simultaneously, the same notice may be sent by regular mail. If a notice sent by certified mail is returned unsigned, then service shall be deemed effective pursuant to regular mail, provided the notice that was sent by regular mail is not returned.
(C) Contents of Administrative Citations. Administrative citations shall contain all of the following information:
(1) The date and location of the violation and the approximate time the violation was observed;
		(2) The Code Section violated and a description of how the Section was violated
		(3) The action required to correct the violation;
		(4) The consequences of failing to correct the violation;
		(5) The amount of penalty imposed for the violation;
		(6) Information regarding the procedure to contest the citation;
		(7) The signature of the enforcement officer and the signature of the responsible person 
if that person can be located and will sign the citation, as set forth in this section.
	(D) Satisfaction of Administrative Citation.
		(1) Upon receipt of a Citation, the responsible party shall either:
(a) Pay the Penalty. Payment of the penalty waives the responsible party's right to the administrative hearing and appeal process pursuant to Paragraph (d), below; or
(b) Perform community service or parenting classes. Any responsible person(s) served 	with an administrative citation pursuant to this Section may request to perform community service or attend parenting classes in lieu of payment of the administrative penalty pursuant to subdivision (F) of this Section; or
(c) Remedy the Violation. If the violation is of a nature that it can be remedied, and the responsible party remedies it within the time indicated on the citation, upon providing proof of correction to the enforcement officer the responsible party shall pay only the administrative reimbursement portion of the penalty; or
(d) Request an Administrative Hearing. If the responsible party chooses to contest the citation, the party shall submit a request to do so no later than 15 calendar days, excluding weekends and holidays, after service of the citation. The request shall be submitted in writing as directed on the citation and shall include a statement of reasons why the citation is being contested. The request shall be accompanied by a deposit in 	the full amount of the penalty, inclusive of the administrative reimbursement portion, or written proof of financial hardship, which at a minimum must include tax returns, financial statements, bank account records, salary records or similar documentation demonstrating that the responsible party is unable to deposit the penalty. A hearing will not be scheduled unless the full amount of the penalty is deposited, or the City finds the responsible party financially unable to do so and waives the deposit requirement.
(2) In the event the responsible party fails or refuses to select and satisfy any of the alternatives set forth in Paragraphs (a), (b) (c) or (d) above, then the penalty shall be immediately due and owing to the City and may be collected in any manner allowed by law for collection of a debt.
	(E) Administrative Hearings and Appeal Process.
(1) Appointment of Administrative Hearing Officer. Within 180 days of the effective date of this Section, the City Attorney's Office, with the City Council's approval, shall create an administrative hearing and appeals process that is consistent with this Article and with due process principles, including the selection and appointment of one or more independent Administrative Hearing Officers, who shall be responsible for conducting administrative hearings authorized under this Article. Until such time, no enforcement officer may issue an administrative citation under this Section.
(2) Pre-hearing Dismissal of Citation. The City may dismiss an administrative citation at any time if it is determined to have been issued in error.
(3) Time for Administrative Hearing. The administrative hearing shall be scheduled no later than 90 days after receipt of the request for a hearing to contest the citation. The responsible party will be notified in writing at least ten days prior to the date of the hearing by first class mail of the date and time of the hearing.
(4) Request for Continuance of Hearing. The responsible person may request one continuance of the hearing, but in no event may the hearing begin later than 90 days after receipt of the request for hearing from the responsible person.
(5) Failure to Attend Administrative Hearing. The individual to whom an administrative citation is issued, or that person's representative, may attend the hearing in person, or in lieu of attending may submit an Appearance by Written Declaration on a form provided by the City for that purpose.
(a) If the cited individual or his or her representative fails to attend the scheduled hearing, or fails to submit an Appearance by Written Declaration on the form provided by the City for that purpose, he or she shall be deemed to have waived his or her right to an administrative hearing. Under these circumstances, the Administrative Hearing Officer shall dismiss the challenge to the administrative citation, and shall issue a written notice to that effect. An individual whose challenge to an administrative citation is dismissed under this section shall be deemed not to have availed himself or herself of the right to an administrative hearing as provided in this Article.
(b) An individual who has been issued an administrative citation and who has requested an administrative hearing to challenge the citation as provided in this Article may request in writing that his or her challenge to the citation be dismissed and the hearing canceled. Upon receipt of a request to dismiss a challenge to the administrative citation, the City shall cancel the pending hearing, and issue a written notice to that effect. Any individual who requests the dismissal of a challenge to an administrative citation under this Section shall be deemed never to have availed himself or herself of the right to an administrative hearing as provided in this Article.
(6) Procedures at Administrative Hearing. Administrative hearings are informal, and formal rules of evidence and discovery do not apply. Each party shall have the opportunity to present evidence in support of his or her case and to cross-examine witnesses. The City bears the burden of proof at an administrative hearing to establish a violation. The citation is prima facie evidence of the violation and the enforcement officer who issued the citation is not required to participate in the hearing. The Administrative Hearing Officer shall use preponderance of the evidence as the standard of evidence in deciding the issues. Written and oral evidence submitted at the hearing shall be submitted under penalty of perjury. Documentary and other tangible evidence must be authenticated to the satisfaction of the Administrative Hearing Officer.
(7) Decision of Administrative Hearing Officer. At the conclusion of the hearing or within 15 days thereafter, the Administrative Hearing Officer shall render a decision as follows:
(a) Determine that the violation for which the citation was issued occurred, and impose a fine in the amount set forth in the citation, inclusive of the administrative 	reimbursement portion, and if the violation has not been corrected as of the date of the hearing, order correction of the violation; or
(b) Determine that the violation for which the citation was issued occurred, but that the responsible party has introduced credible evidence of mitigating circumstances 	warranting imposition of a lesser penalty than that prescribed in the citation, or no penalty at all, and impose a lesser fine, if any, and if the violation has not been corrected as of the date of the hearing, order that the violation be corrected; or
(c) Determine that the violation for which the citation was issued did not occur or that 	the condition did not constitute a violation of the Code.
(8) Issuance of Administrative Order. The Administrative Hearing Officer shall issue a written decision entitled "Administrative Order" no later than 15 days after the date on which the administrative hearing concludes. The Administrative Order shall be served upon the responsible person by first class mail, or if that method fails, by anyone of the other methods set forth in this Section. The Administrative Order shall become final on the date of mailing or 	other service, and shall notify the responsible person of his or her right to appeal as provided below in this Section. The Administrative Order shall also (i) either set a deadline for compliance with its terms, in the event that the responsible person fails to file an appeal, in no event less than 20 days from the date of mailing or other service, or (ii) if the hearing officer determines as described in Subdivisions (7)(b) or (7)(c) immediately above, and the responsible party has deposited the penalty with the City, order a partial or full refund of the deposit.
(9) Appeal of Administrative Order. Within 20 days after mailing or other service of the Administrative Order to the responsible person, he or she may seek review of the Administrative Order by filing a notice of appeal with the Superior Court, pursuant to California Government Code Section 53069.4. The responsible person shall serve upon the City Clerk either in person or by first-class mail a copy of the notice of appeal. If the responsible person fails to timely file a notice of appeal, the Administrative Order shall be deemed final.
	(F) Request to Perform Community Service or Parenting Classes. Any responsible person(s) served with an administrative citation and/or issued an Administrative Order pursuant to this Section may request to perform community service or attend parenting classes in lieu of payment of the administrative penalty. Community service and parenting classes must be in a program approved by the issuing department.
(1) Written Request. Any eligible responsible person(s) served with an administrative citation who requests permission to perform community service or attend parenting classes in lieu of 	payment of the administrative penalty, as provided in Subsection (F), must make the request in writing and file it with the issuing department no later than fifteen (15) calendar days, excluding weekends and holidays, after service of the citation. Any eligible responsible person(s) issued an Administrative Order who requests permission to perform community service or attend parenting classes in lieu of payment of the administrative penalty, as provided in Subsection (F), must make the request in writing and file it with the issuing department no later than twenty (20) days after mailing or other service of the administrative Order. All requests made pursuant to Subsection (F) must include the address of the responsible person(s) for the purpose of correspondence by the issuing department.
(2) Notification. The issuing department shall notify the responsible person(s) by first class mail, postage prepaid, whether the request to perform community service or attend parenting classes has been approved, and if approved, shall identify the program(s) that the responsible person must complete, and the date by which such program shall be completed. The decision to grant or deny the request shall be in the sole discretion of the issuing department. In the event the issuing department denies the
request to perform community service or attend parenting classes, the administrative penalty otherwise payable as set forth in the administrative citation and/or Administrative Order previously served on the responsible person(s) shall be made by the date specified in the notice denying the request to perform community service or attend parenting classes.
(3) Suspension of Administrative Penalty. The obligation to pay the administrative penalty otherwise required shall be suspended during the time period provided for completion of the approved program as set forth in the written notification approving the request sent by the issuing department under Paragraph (2), above.
(4) Proof of Completion. The responsible person(s) shall provide proof of completion of the approved program by submitting, to the issuing department within five (5) calendar days following the date by which the program was to be completed, a certificate of completion issued by the program provider. Failure to present such proof within the required time period shall result in the reinstatement of the administrative penalty otherwise due as stated in the administrative citation or Administrative Order without further notification by the issuing department. Payment of the amount due shall be made within seven (7) calendar days of the date by which the program was to be completed as specified in the notice provided under Paragraph (2), above.
	(G) Failure to Comply with Administrative Order. In addition to any other remedy provided by law, if the responsible person fails to comply with the Administrative Order, the City may use any other legal remedy available to gain compliance with the Administrative Order.
	(H) Disposition of Collected Administrative Fines. The fines recovered pursuant to this section shall be deposited into the Graffiti Technology and Recovery Fund established pursuant to Los Angeles Administrative Code Sections 5.552, 5.53 and 5.554.
	(I) Definitions. For purposes of this Section, the following definitions apply:
(1) "Enforcement Officer" means any peace officer or probation officer delegated with the power to enforce any provision of this Code.
(2) "Issuing Department" means the City department that has authority and responsibility for enforcing and prosecuting the Code section that is the subject of the administrative citation.
(3) "Responsible Person" means any person who is responsible for, or alleged to be responsible for, a violation and/or any parent or guardian having custody and control of a minor committing such violation, on a joint and several basis with such minor, provided such minor and parent or guardian are each served with notice of violation.

[bookmark: LAMC498411nuisanceabatementlien]SEC. 49.84.11. NUISANCE ABATEMENT LIEN.
	(A) Summary Abatement. The City may summarily abate any nuisance
	resulting from the defacement of the property of another by graffiti or any other inscribed material at the expense of the minor or other person creating, causing, or committing the nuisance and make the expense of abatement of the nuisance a lien against the property of the person and a personal obligation against that person.
(1) The determination of responsibility shall be presumed by any confession, admission, guilty plea, or plea of nolo contendere to any violation of Section 594,594.3, 640.5, 640.6, or 640.7 of the California Penal Code.
(2) In the case of a minor, responsibility shall be presumed by any confession, admission, or by the minor being declared a ward of the juvenile court pursuant to Section 602 of the Welfare and Institutions Code by reason of the commission of an act prohibited by Section 594, 594.3, 640.5, 640.6 or 640.7 of the Penal Code
	(B) Joint and Several Liability of Parent(s) or Guardian(s). The parent or guardian having custody and control of a minor committing a nuisance described in Subsection A, shall be jointly and severally liable with the minor for the expense of abatement. The unpaid expense of abatement of any nuisance resulting from the defacement of the property of another by graffiti or any other inscribed material shall become a lien against the property of a parent or guardian having custody and control of the minor, and a personal obligation against the parent or guardian having custody and control of the minor.
	(C) Definitions. For purposes of this Section, the following definitions apply:
(1) "Expense of abatement" includes, but is not limited to, court costs, attorney's fees, costs of removal of the graffiti or other inscribed material, costs of repair and replacement of defaced property, and the law enforcement costs incurred by the City in identifying and apprehending the minor or other person.
(2) "Minor" or "other person" means a minor or other person who has confessed to, admitted to, or pled guilty or nolo contendere to a violation of Section 594, 594.3, 640.5, 640.6, or 640.7 of the California Penal Code; or a minor convicted by final judgment of a violation of Section 594, 594.3, 640.5, 640.6, or 640.7 of the California Penal Code; or a minor declared a ward of the juvenile court pursuant to Section 602 of the Welfare and Institutions Code by reason of the commission of an act prohibited by Section 594, 594.3, 640.5, 640.6 or 640.7 of the Penal Code.
	(D) Procedures.
(1) Collection of Expenses of Abatement. Upon the determination of the expense of abatement, the City, Board of Public Works or its designated representative, shall send an abatement expense statement to the responsible person(s) pursuant to Subsection (A), and if applicable, Subsection (B), above. Payment shall be due fifteen (15) calendar days from the service of the abatement expense statement.
		(2) Notice and Hearing
			(a) Within ten (10) calendar days of the mailing of the abatement
			expense statement, any person served with an abatement expense statement 
may file with the City representative who issued the statement, a written 
request for a hearing on the correctness, reasonableness, or both of such 
claim of abatement costs.
Upon receipt of the written request for a hearing, the City representative 
who issued the statement shall send notice describing the time and place 
of such hearing by the United States mail, postage prepaid, addressed to 
the requesting party's last-known address at least five days in advance of the hearing.
(c) At the hearing, upon request, the city representative shall receive all evidence presented by the responsible person and by the City. Thereupon, the City representative shall make such revision, correction, and modification to the statement as deemed warranted, after which the statement as submitted, or as revised, corrected, or modified, shall be confirmed. The decision of the City representative shall be final.
(d) Suspension of Abatement Costs. The obligation to pay the expenses of abatement otherwise required under subsection (D)(1) of this section shall 
be suspended during the pendency of any hearing provided for under this Subsection. Upon the City representative rendering his or her decision 
following a hearing, payment of the confirmed or otherwise revised, 
corrected, or modified abatement expense statement shall be made within 
ten (10) calendar days following service of the City representative's decision upon the responsible person.
		(3) Lien Against Property for Unpaid Expenses.
			(a) The City may make the unpaid expenses of abatement a lien
against the property of the person committing a nuisance described in 
Subsection A, above, and, where such person is a minor, against the 
property of the parent or guardian having custody and control of such minor.
			(b) Notice of Intent to Lien. Notice of Intent to record a lien shall
be given to the minor or other person and to the parent or guardian 	having custody and control of the minor prior to the recordation of 	any lien. Said 
notice shall be served in the same manner as a civil action in accordance with the Code of Civil Procedure Section 415.10. If the minor or other person, 
and/or the parent or guardian having custody and control of the minor, after diligent search, cannot be found, the notice may be served by posting a copy 
of the Notice in a conspicuous place upon the property for a period ten (10) 
days and publication thereof in a newspaper of general circulation published 
in the county in which the property is located pursuant to Government Code Section 6062.
Recordation. A graffiti nuisance abatement lien shall be recorded in the 
County Recorder's Office in the county in which the parcel of land is located 
and from the date of recording shall have the force, effect, and priority of a judgment lien.
Specific Data. A graffiti nuisance abatement lien authorized by this section 
shall specify the amount of the lien; the name of the agency on whose behalf 
the lien is imposed; the date of the abatement order; the street address, legal description, and assessor's parcel number of the parcel on which the lien is imposed; and the name and address of the recorded owner of the parcel.
Discharge. If the lien is discharged, released, or satisfied through payment 
or foreclosure, notice of the discharge containing the information specified 
in Subsection d, above, shall be recorded by the governmental agency. A 
graffiti nuisance abatement lien and the release of the lien shall be indexed 
in the grantor-grantee index.
A graffiti nuisance abatement lien may be satisfied through foreclosure in 
an action brought by the City.
(g) The City may recover from the property owner any costs incurred regarding the processing and recording of the lien and providing notice to the property owner as part of its foreclosure action to enforce the lien.
	 (E) Alternative Procedure for Assessment
(1) As an alternative to the nuisance lien described in subsection A and B, above, the City may make the costs associated with the expense of abatement, as defined in Subsection C, above, a special assessment against the parcel of land owned by the person committing a nuisance described in Subsection (A), above, and, where such person is a minor, 
against the property of the parent or guardian having custody and control of such minor.
(2) The assessment may be collected at the same time and in the same manner as ordinary municipal taxes are collected and shall be subject to the same penalties and the same procedure and sale in case of delinquency as provided for ordinary municipal taxes pursuant to Government Code Section 38773.7.
	(F) Second or Subsequent Civil or Criminal Judgment.
(1) Upon the entry of a second or subsequent civil or criminal judgment within a two-year period finding that an owner of property or a minor or other person as defined in this Section is responsible for a condition that may be abated in accordance with this provision, except of conditions abated pursuant to Section 17980 of the Health and Safety Code, the court may order that person to pay treble the costs of the abatement.

[bookmark: LAMC498412penalties]SEC. 49.84.12. PENALTIES.
	(A) Criminal Penalties.
		(1) The civil and administrative penalties set forth in this section are not
	exclusive and may be used in addition to those set forth elsewhere in this Code or by other law.
	(B) Civil Penalties.
(1) Irrespective of and cumulative to any criminal conviction for an act of graffiti or any final adjudication by the Juvenile Court or placement on a supervised program by the probation officer under the provisions of the Welfare and Institutions Code of the State of California for such act, any person who violates any provision or fails to comply with any requirement or provision of this Article, shall be liable for a civil penalty in a civil action brought by the City Attorney in an amount not to exceed one thousand dollars ($1,000.00) for each violation. Each day of such conduct and each separate and distinct property victimized by an act of graffiti shall be considered a separate and distinct violation. The civil penalty prescribed by this Subsection may be sought in addition to, and not in lieu of, any other remedy, including, but not limited to, criminal remedies, injunctive relief, specific performance, or any other remedy.
(2) Determining the Amount. In determining the amount of the civil penalty, the court shall consider all relevant circumstances, including but not limited to: costs to the City relating to cleanup of graffiti caused by such person, costs to law enforcement incurred in identifying and apprehending such person, special costs to the City in the form of the payment of any reward in connection with any criminal action against such person, the degree of offense to the public as determined by the magnitude, form and visual prominence of the graffiti, the history of previous violations by the person committing graffiti, the assets, liabilities and net worth of the person, and any corrective action taken by the person committing the graffiti.
(3) Disposition of Penalties Collected. All civil penalties collected shall be deposited into the Graffiti Technology and Recovery Fund established pursuant to Los Angeles Administrative Code Sections 5.552, 5.553, and 5.554.
	(C) Administrative Penalties.
		(1) Any person who violates any provision or fails to comply with any
	requirement or provision of this Article shall be subject to an administrative fine as specified in Section 49.93.
			(a) The administrative fine prescribed by this Subsection may be
			sought in addition to, and not in lieu of, any other remedy, 					including, but not limited to, criminal remedies, injunctive relief, 				specific performance, or any other remedy.
(2) Disposition of Penalties Collected. All administrative penalties collected shall be deposited into the Graffiti Technology and Recovery Fund established 
pursuant to Los Angeles Administrative Code Sections 5.552, 5.553 and 5.554.

[bookmark: LAAC498412severability]SEC. 49.84.12. SEVERABILITY.
	If any section, subsection, sentence, clause, or phrase of this Article is for any reason held to be invalid or unconstitutional by decision of any court of competent jurisdiction, such decision shall not affect the validity of the remaining portions of the chapter. The City Council hereby declares that it would have passed this Article and each section, subsection, clause or phrase thereof irrespective of the fact that one or more other sections, subsections, clauses or phrases may be declared invalid or unconstitutional.

	Sec. 2. The definition of "Graffiti" under Section 91.202 of the Los Angeles
	Municipal Code is amended to read:
		GRAFFITI shall mean any form of unauthorized inscription, word, figure or
		design which is marked, etched, scratched, drawn, sprayed, painted
		or otherwise affixed to or on any surface of public or private property,
		including, but not limited to buildings, walls, signs, structures or places,
		or other surfaces, regardless of the nature of the material of that structural 
component.

	Sec. 3. The fourth unnumbered paragraph in Section 91.8904.1 of the Los
	Angeles Municipal Code is amended to read:
		It shall also be unlawful for the owner or person in control to allow to exist
		any graffiti on any walls, temporary or permanent structures, places, or
		other surfaces when that graffiti, as defined in Section 49.84.2 of this
		Code, is visible from a public street or other public or private property.

	Sec. 4. The sixth unnumbered paragraph in Section 91.8904.1.2 of the Los
	Angeles Municipal Code is amended to read:
		This section may also be used to abate graffiti that is observable from a
		public road, public right-of-way, or other property that is freely open to the
		public, as defined in Section 49.84.2 of the Los Angeles Municipal Code.

	Sec. 5. Subsection 1. of Section 19.129.2 of the Los Angeles Administrative
	Code is hereby amended to read:
For the purposes of this Article "graffiti" means any form of unauthorized 
inscription, word, figure or design which is marked, etched, scratched, drawn, 
sprayed, painted or otherwise affixed to or on any surface of public or private 
property, including but not limited to buildings, `walls, signs, structures or 
places, or other surfaces regardless of its content or nature and regardless of 
the nature of the material of that structural component or property.

	Sec. 6. Subsection (a) of Section 7.35.2 of the Los Angeles Administrative Code
	is hereby amended to read as follows:
Scope. The procedures set forth in this Section 7.35.2 shall apply to the
 abatement of a public nuisance as specified in Sections 57.01.19 
(nuisance caused by flammable or hazardous materials), 58.01 
(nuisance that endangers public health, safety and welfare), and 65.16 
(nuisance caused by hazardous private streets) of the Los Angeles Municipal 
Code and all other instances of a public nuisance where the abatement 
procedures are not specifically provided for by City ordinance or otherwise 
mandated by law. The procedures set forth in this Section 7.35.2 shall not 
apply to the abatement of a public nuisance as specified in Los Angeles 
Municipal Code Sections 47.50, 49.84.11, 50.00, 57.03.05, 57.08.09, 57.21.08, 
61.02, 62.103, 62.104, 62.200, 64.70.09, 91.8119.4.2, 91.8119.5.4, 91.8904.3, 91.8905.3, 91.8906.2, procedures.

	Sec. 7. A new chapter 152 is added to the Los Angeles Administrative Code to
	read:
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